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Introduction

What is possible is not independent of what we believe
to be possible. The possibility of such developments in
the practical world depends upon their being grasped
imaginatively by the people who make the practical
world work.
—Neil MacCormick1

Terrorists, arms dealers, money launderers, drug dealers, trafﬁckers in women and children, and the modern pirates of intellectual
property all operate through global networks.2 So, increasingly, do governments. Networks of government ofﬁcials—police investigators, ﬁnancial regulators, even judges and legislators—increasingly exchange
information and coordinate activity to combat global crime and address common problems on a global scale. These government networks
are a key feature of world order in the twenty-ﬁrst century, but they are
underappreciated, undersupported, and underused to address the central problems of global governance.
Consider the examples just in the wake of September 11. The Bush
administration immediately set about assembling an ad hoc coalition of
states to aid in the war on terrorism. Public attention focused on mili-
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INTRODUCTION

tary cooperation, but the networks of ﬁnancial regulators working to
identify and freeze terrorist assets, of law enforcement ofﬁcials sharing
vital information on terrorist suspects, and of intelligence operatives
working to preempt the next attack have been equally important. Indeed, the leading expert in the “new security” of borders and container
bombs insists that the domestic agencies responsible for customs, food
safety, and regulation of all kinds must extend their reach abroad,
through reorganization and much closer cooperation with their foreign
counterparts.3 And after the United States concluded that it did not
have authority under international law to interdict a shipment of missiles from North Korea to Yemen, it turned to national law enforcement
authorities to coordinate the extraterritorial enforcement of their national criminal laws.4 Networked threats require a networked response.
Turning to the global economy, networks of ﬁnance ministers and
central bankers have been critical players in responding to national
and regional ﬁnancial crises. The G-8 is as much a network of ﬁnance
ministers as of heads of state; it is the ﬁnance ministers who make key
decisions on how to respond to calls for debt relief for the most highly
indebted countries. The ﬁnance ministers and central bankers hold
separate news conferences to announce policy responses to crises such
as the East Asian ﬁnancial crisis in 1997 and the Russian crisis in
1998.5 The G-20, a network speciﬁcally created to help prevent future
crises, is led by the Indian ﬁnance minister and is composed of the ﬁnance ministers of twenty developed and developing countries. More
broadly, the International Organization of Securities Commissioners
(IOSCO) emerged in 1984. It was followed in the 1990s by the creation of the International Association of Insurance Supervisors and a
network of all three of these organizations and other national and international ofﬁcials responsible for ﬁnancial stability around the world
called the Financial Stability Forum.6
Beyond national security and the global economy, networks of national ofﬁcials are working to improve environmental policy across
borders. Within the North American Free Trade Agreement (NAFTA),
U.S., Mexican, and Canadian environmental agencies have created an
environmental enforcement network, which has enhanced the effectiveness of environmental regulation in all three states, particularly in
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Mexico. Globally, the Environmental Protection Agency (EPA) and
its Dutch equivalent have founded the International Network for Environmental Compliance and Enforcement (INECE), which offers
technical assistance to environmental agencies around the world, holds
global conferences at which environmental regulators learn and exchange information, and sponsors a website with training videos and
other information.
Nor are regulators the only ones networking. National judges are exchanging decisions with one another through conferences, judicial organizations, and the Internet. Constitutional judges increasingly cite
one another’s decisions on issues from free speech to privacy rights. Indeed, Justice Anthony Kennedy of the U.S. Supreme Court cited a decision by the European Court of Justice (ECJ) in an important 2003
opinion overturning a Texas antisodomy law. Bankruptcy judges in different countries negotiate minitreaties to resolve complicated international cases; judges in transnational commercial disputes have begun to
see themselves as part of a global judicial system. National judges are
also interacting directly with their supranational counterparts on trade
and human rights issues.
Finally, even legislators, the most naturally parochial government
ofﬁcials due to their direct ties to territorially rooted constituents, are
reaching across borders. International parliamentary organizations
have been traditionally well meaning though ineffective, but today national parliamentarians are meeting to adopt and publicize common
positions on the death penalty, human rights, and environmental issues. They support one another in legislative initiatives and offer training programs and technical assistance.7
Each of these networks has speciﬁc aims and activities, depending
on its subject area, membership, and history, but taken together, they
also perform certain common functions. They expand regulatory reach,
allowing national government ofﬁcials to keep up with corporations,
civic organizations, and criminals. They build trust and establish relationships among their participants that then create incentives to establish a good reputation and avoid a bad one. These are the conditions
essential for long-term cooperation. They exchange regular information about their own activities and develop databases of best practices,
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or, in the judicial case, different approaches to common legal issues.
They offer technical assistance and professional socialization to members
from less developed nations, whether regulators, judges, or legislators.
In a world of global markets, global travel, and global information
networks, of weapons of mass destruction and looming environmental
disasters of global magnitude, governments must have global reach. In
a world in which their ability to use their hard power is often limited,
governments must be able to exploit the uses of soft power: the power
of persuasion and information.8 Similarly, in a world in which a major
set of obstacles to effective global regulation is a simple inability on the
part of many developing countries to translate paper rules into changes
in actual behavior, governments must be able not only to negotiate
treaties but also to create the capacity to comply with them.
Understood as a form of global governance, government networks
meet these needs. As commercial and civic organizations have already
discovered, their networked form is ideal for providing the speed and
ﬂexibility necessary to function effectively in an information age. But
unlike amorphous “global policy networks” championed by UN Secretary General Koﬁ Annan, in which it is never clear who is exercising
power on behalf of whom, these are networks composed of national
government ofﬁcials, either appointed by elected ofﬁcials or directly
elected themselves. Best of all, they can perform many of the functions
of a world government—legislation, administration, and adjudication—
without the form.
Understood as a foreign policy option, a world of government networks, working alongside and even within traditional international organizations, should be particularly attractive to the United States. The
United States has taken the lead in insisting that many international
problems have domestic roots and that they be addressed at that
level—within nations rather than simply between them—but it is also
coming to understand the vital need to address those problems multilaterally rather than unilaterally, for reasons of legitimacy, burden sharing, and effectiveness. As will be further discussed below, government
networks could provide multilateral support for domestic government
institutions in failed, weak, or transitional states. They could play an
instrumental role in rebuilding a country like Iraq and in supporting
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and reforming government institutions in other countries that seek to
avoid dictatorship and self-destruction.
Further, government networks cast a different light on U.S. power,
one that is likely to engender less resentment worldwide. They engage
U.S. ofﬁcials of all kinds with their foreign counterparts in settings in
which they have much to teach but also to learn and in which other
countries can often provide powerful alternative models. In many regulatory areas, such as competition policy, environmental policy, and
corporate governance, the European Union attracts as many imitators
as the United States. In constitutional rights, many judges around the
world have long followed U.S. Supreme Court decisions but are now
looking to the South African or the Canadian constitutional courts
instead.
Where a U.S. regulatory, judicial, or legislative approach is dominant, it is likely to be powerful through attraction rather than coercion—exactly the kind of soft power that Joseph Nye has been exhorting the United States to use.9 This attraction ﬂows from expertise,
integrity, competence, creativity, and generosity with time and ideas—
all characteristics that U.S. regulators, judges, and legislators have exhibited with their foreign counterparts. And where the United States
is not dominant, its ofﬁcials can show that they are in fact willing to listen to and learn from others, something that the rest of the world seems
increasingly to doubt.
Yet to see these networks as they exist, much less to imagine what
they could become, requires a deeper conceptual shift. Stop imagining
the international system as a system of states—unitary entities like billiard balls or black boxes—subject to rules created by international institutions that are apart from, “above” these states. Start thinking
about a world of governments, with all the different institutions that
perform the basic functions of governments—legislation, adjudication,
implementation—interacting both with each other domestically and
also with their foreign and supranational counterparts. States still exist
in this world; indeed, they are crucial actors. But they are “disaggregated.” They relate to each other not only through the Foreign Ofﬁce,
but also through regulatory, judicial, and legislative channels.
This conceptual shift lies at the heart of this book. Seeing the world
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through the lenses of disaggregated rather than unitary states allows
leaders, policymakers, analysts, or simply concerned citizens to see features of the global political system that were previously hidden. Government networks suddenly pop up everywhere, from the Financial
Action Task Force (FATF), a network of ﬁnance ministers and other
ﬁnancial regulators taking charge of pursuing money launderers and ﬁnancers of terrorism, to the Free Trade Commission, a network of trade
ministers charged with interpreting NAFTA, to a network of ministers
in charge of border controls working to create a new regime of safe borders in the wake of September 11. At the same time, it is possible to
disaggregate international organizations as well, to see “vertical networks” between national regulators and judges and their supranational
counterparts. Examples include relations between national European
courts and the ECJ or between national U.S., Mexican, and Canadian
courts and NAFTA arbitral tribunals.
Equally important, these different lenses make it possible to imagine
a genuinely new set of possibilities for a future world order. The building blocks of this order would not be states but parts of states: courts,
regulatory agencies, ministries, legislatures. The government ofﬁcials
within these various institutions would participate in many different
types of networks, creating links across national borders and between
national and supranational institutions. The result could be a world
that looks like the globe hoisted by Atlas at Rockefeller Center, crisscrossed by an increasingly dense web of networks.
This world would still include traditional international organizations, such as the United Nations and the World Trade Organization
(WTO), although many of these organizations would be likely to become hosts for and sources of government networks. It would still feature states interacting as unitary states on important issues, particularly
in security matters. And it would certainly still be a world in which
military and economic power mattered; government networks are not
likely to substitute for either armies or treasuries.
At the same time, however, a world of government networks would
be a more effective and potentially more just world order than either
what we have today or a world government in which a set of global in-
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Atlas, by Lee Lawrie in Rockefeller Center, New York. © Ric Ergenbright/
CORBIS

stitutions perched above nation-states enforced global rules. In a networked world order, primary political authority would remain at the
national level except in those cases in which national governments
had explicitly delegated their authority to supranational institutions.
National government ofﬁcials would be increasingly enmeshed in networks of personal and institutional relations. They would each be operating both in the domestic and the international arenas, exercising
their national authority to implement their transgovernmental and international obligations and representing the interests of their country
while working with their foreign and supranational counterparts to disseminate and distill information, cooperate in enforcing national and
international laws, harmonizing national laws and regulations, and addressing common problems.
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1. THE GLOBALIZATION PARADOX: NEEDING
MORE GOVERNMENT AND FEARING IT
Peoples and their governments around the world need global institutions to solve collective problems that can only be addressed on a
global scale. They must be able to make and enforce global rules on a
variety of subjects and through a variety of means. Further, it has become commonplace to claim that the international institutions created
in the late 1940s, after a very different war and facing a host of different threats from those we face today, are outdated and inadequate to
meet contemporary challenges. They must be reformed or even reinvented; new ones must be created.
Yet world government is both infeasible and undesirable. The size
and scope of such a government presents an unavoidable and dangerous threat to individual liberty. Further, the diversity of the peoples to
be governed makes it almost impossible to conceive of a global demos.
No form of democracy within the current global repertoire seems capable of overcoming these obstacles.
This is the globalization paradox. We need more government on
a global and a regional scale, but we don’t want the centralization of
decision-making power and coercive authority so far from the people
actually to be governed. It is the paradox identiﬁed in the European
Union by Renaud Dehousse and by Robert Keohane in his millennial
presidential address to the American Political Science Association.
The European Union has pioneered “regulation by networks,” which
Dehousse describes as the response to a basic dilemma in EU governance: “On the one hand, increased uniformity is certainly needed; on
the other hand, greater centralization is politically inconceivable, and
probably undesirable.”10 The EU alternative is the “transnational option”—the use of an organized network of national ofﬁcials to ensure
“that the actors in charge of the implementation of Community policies behave in a similar manner.”11
Worldwide, Keohane argues that globalization “creates potential
gains from cooperation” if institutions can be created to harness those
gains;12 however, institutions themselves are potentially oppressive.13
The result is “the Governance Dilemma: although institutions are es-
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sential for human life, they are also dangerous.”14 The challenge facing
political scientists and policymakers at the dawn of the twenty-ﬁrst
century is discovering how well-structured institutions could enable
the world to have “a rebirth of freedom.”15
Addressing the paradox at the global level is further complicated by
the additional concern of accountability. In the 1990s the conventional reaction to the problem of “world government” was instead to
champion “global governance,” a much looser and less threatening
concept of collective organization and regulation without coercion. A
major element of global governance, in turn, has been the rise of global
policy networks, celebrated for their ability to bring together all public
and private actors on issues critical to the global public interest.16
Global policy networks, in turn, grow out of various “reinventing
government” projects, both academic and practical. These projects focus on the many ways in which private actors now can and do perform
government functions, from providing expertise to monitoring compliance with regulations to negotiating the substance of those regulations,
both domestically and internationally. The problem, however, is ensuring that these private actors uphold the public trust.
Conservative critics have been most sensitive to this problem. Assistant Secretary of State John Bolton, while still in the private sector,
argued that “it is precisely the detachment from governments that
makes international civil society so troubling, at least for democracies.”
“Indeed,” he continues, “the civil society idea actually suggests a ‘corporativist’ approach to international decision-making that is dramatically troubling for democratic theory because it posits ‘interests’
(whether NGOs or businesses) as legitimate actors along with popularly elected governments.” Corporatism, in turn, at least in Mussolini’s view, was the core of fascism. Hence Bolton’s bottom line:
“Mussolini would smile on the Forum of Civil Society. Americanists do
not.”17
Somewhat more calmly, Martin Shapiro argues that the shift from
government to governance marks “a signiﬁcant erosion of the boundaries separating what lies inside a government and its administration
and what lies outside them.”18 The result is to advantage “experts and
enthusiasts,” the two groups outside government that have the greatest
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incentive and desire to participate in governance processes;19 however,
“while the ticket to participation in governance is knowledge and/or
passion, both knowledge and passion generate perspectives that are not
those of the rest of us. Few of us would actually enjoy living in a Frank
Lloyd Wright house.”20 The network form, with its loose, informal, and
nonhierarchical structure, only exacerbates this problem.
The governance dilemma thus becomes a tri-lemma: we need global
rules without centralized power but with government actors who can
be held to account through a variety of political mechanisms. These
government actors can and should interact with a wide range of nongovernmental organizations (NGOs), but their role in governance
bears distinct and different responsibilities. They must represent all
their different constituencies, at least in a democracy; corporate and
civic actors may be driven by proﬁts and passions, respectively. “Governance” must not become a cover for the blurring of these lines, even
if it is both possible and necessary for these various actors to work together on common problems.
In this context, a world order based on government networks, working alongside and even in place of more traditional international institutions, holds great potential. The existence of networks of national ofﬁcials is not itself new. In 1972 Francis Bator testiﬁed before Congress:
“it is a central fact of foreign relations that business is carried on by the
separate departments with their counterpart bureaucracies abroad,
through a variety of informal as well as formal connections.”21 Two
years later, in an important article that informed their later study of
complex interdependence, Robert Keohane and Joseph Nye distinguished “transgovernmental” activity from the broader category of
transnational activity. They deﬁned transgovernmental relations as
“sets of direct interactions among sub-units of different governments
that are not controlled or closely guided by the policies of the cabinets
or chief executives of those governments.”22 Moreover, government
networks established for limited purposes such as postal and telecommunications have existed for almost a century.
What is new is the scale, scope, and type of transgovernmental ties.
Links between government ofﬁcials from two, four, or even a dozen
countries have become sufﬁciently dense as to warrant their own or-
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ganization—witness IOSCO or INECE. Government networks have
developed their own identity and autonomy in speciﬁc issue areas, such
as the G-7 or the G-20. They perform a wider array of functions than
in the past, from collecting and distilling information on global or regional best practices to actively offering technical assistance to poorer
and less experienced members. And they have spread far beyond regulators to judges and legislators.
More broadly, government networks have become recognized and
semiformalized ways of doing business within loose international
groupings like the Commonwealth and the Asian-Paciﬁc Economic
Cooperation (APEC). At the same time, they have become the signature form of governance for the European Union, which is itself pioneering a new form of regional collective governance that is likely to
prove far more relevant to global governance than the experience of
traditional federal states. Most important, they are driven by many of
the multiple factors that drive the hydra-headed phenomenon of globalization itself, leading to the simple need for national ofﬁcials of all
kinds to communicate and negotiate across borders to do business they
could once accomplish solely at home.
The point of this book is not to “discover” government networks. It
is to point out their proliferation in every place we have eyes to see, if
only we use the right lenses. And it is to explore their potential, highlighting their advantages and warning of their disadvantages, in constructing a world order that is better ﬁtted to meet the challenges of the
world we share.
Government networks can help address the governance tri-lemma,
offering a ﬂexible and relatively fast way to conduct the business of
global governance, coordinating and even harmonizing national government action while initiating and monitoring different solutions to
global problems. Yet they are decentralized and dispersed, incapable of
exercising centralized coercive authority. Further, they are government
actors. They can interact with a wide range of NGOs, civic and corporate, but their responsibilities and constituencies are far broader. These
constituencies should be able to devise ways to hold them accountable,
at least to the same extent that they are accountable for their purely
domestic activity.
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2. THE DISAGGREGATED STATE
Participants in the decade-long public and academic discussion of globalization have routinely focused on two major shifts: from national to
global and from government to governance. They have paid far less attention to the third shift, from the unitary state to the disaggregated
state.
The disaggregated state sounds vaguely Frankenstinian—a shambling, headless bureaucratic monster. In fact, it is nothing so sinister. It
is simply the rising need for and capacity of different domestic government institutions to engage in activities beyond their borders, often
with their foreign counterparts. It is regulators pursuing the subjects of
their regulations across borders; judges negotiating minitreaties with
their foreign brethren to resolve complex transnational cases; and legislators consulting on the best ways to frame and pass legislation affecting human rights or the environment.
The signiﬁcance of the concept of the disaggregated state only becomes fully apparent in contrast to the unitary state, a concept that has
long dominated international legal and political analysis. International
lawyers and international relations theorists have always known that
the entities they describe and analyze as “states” interacting with one
another are in fact much more complex entities, but the ﬁction of a
unitary will and capacity for action has worked well enough for purposes of description and prediction of outcomes in the international
system. In U.S. constitutional law, for instance, the Supreme Court
and the president have often had recourse to James Madison’s famous
pronouncement in the Federalist papers: “If we are to be one nation in
any respect, it clearly ought to be in respect to other nations.”23 And in
international law, the foundational premise of state sovereignty traditionally assumed that members of the international system have no
right to pierce the veil of statehood.
In an international legal system premised on unitary states, the paradigmatic form of international cooperation is the multilateral international convention, negotiated over many years in various international watering holes, signed and ratiﬁed with attendant ﬂourish and
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formality, and given continuing life through the efforts of an international secretariat whose members prod and assist ongoing rounds of negotiation aimed at securing compliance with obligations already undertaken and at expanding the scope and precision of existing rules.24
The “states” participating in these negotiations are presumed to speak
with one voice—a voice represented by either the head of state or the
foreign minister. Any differences between the different parts of a particular government are to be worked out domestically; the analytical
lens of the unitary state obscures the very existence of these different
government institutions.
The result is the willful adoption of analytical blinders, allowing us
to see the “international system” only in the terms that we ourselves
have imposed. Compare our approach to domestic government: we
know it to be an aggregate of different institutions. We call it “the government,” but we can simultaneously distinguish the activities of the
courts, Congress, regulatory agencies, and the White House itself. We
do not choose to screen out everything except what the president does
or says, or what Congress does or says, or what the Supreme Court does
or says. But effectively, in the international system, we do.
Looking at the international system through the lens of unitary
states leads us to focus on traditional international organizations and
institutions created by and composed of formal state delegations. Conversely, however, thinking about states the way we think about domestic governments—as aggregations of distinct institutions with separate
roles and capacities—provides a lens that allows us to see a new international landscape. Government networks pop up everywhere.
Horizontal government networks—links between counterpart national ofﬁcials across borders—are easiest to spot. Far less frequent, but
potentially very important, are vertical government networks, those
between national government ofﬁcials and their supranational counterparts. The prerequisite for a vertical government network is the
relatively rare decision by states to delegate their sovereignty to an institution above them with real power—a court or a regulatory commission. That institution can then be the genuine counterpart existence of
a national government institution. Where these vertical networks ex-
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ist, as in the relations between national courts and the ECJ in the European Union, they enable the supranational institution to be maximally effective.
The ﬁrst three chapters of the book describe the world as it is when
viewed through the lens of disaggregated rather than unitary states.
They spotlight many different types of government networks, horizontal and vertical, among government ofﬁcials of every stripe. The concept of a “network” has many different deﬁnitions; I use a very broad
one. The point is to capture all the different ways that individual government institutions are interacting with their counterparts either
abroad or above them, alongside more traditional state-to-state interactions. For present purposes, then, a network is a pattern of regular
and purposive relations among like government units working across
the borders that divide countries from one another and that demarcate
the “domestic” from the “international” sphere.25
Chapter 1 presents regulators—from central bankers to utilities
commissioners—as the new diplomats. Embassies around the world
have become regular hosts to regulators coming to meet with other regulators. Regulatory networks span a wide range from informal bilateral
and multilateral networks to more institutionalized transgovernmental
regulatory organizations such as the Basel Committee and IOSCO.
The chapter distinguishes among regulatory networks that are located
within traditional international organizations, those created as a result
of executive agreements, and those generated spontaneously through
increasingly regular contacts between speciﬁc regulators. It also identiﬁes three broad types of networks: information networks, enforcement
networks, and harmonization networks.
Chapter 2 turns to courts. Judges are perhaps the most surprising
networkers, but they too are increasingly engaged with their counterparts abroad. Some of this interaction is more passive, consisting principally in learning about and citing one another’s decisions. In other
circumstances, judges are forming their own organizations and are actively developing principles that allow them to cooperate better in
transnational litigation. They can thus be said to participate in both
information and enforcement networks. Running through all these activities is a growing awareness, among both national and supranational
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judges, of their participation in the common enterprise of judging. The
result is not a formal international legal system, but more a global community of courts.
Chapter 3 describes a parallel, although less-developed, world of legislative networks. Legislators come together within the framework of
numerous international treaties and organizations and have begun to
link up with one another more spontaneously to share information and
coordinate activity regarding issues of common interest, such as human
rights, environmental protection, and opposition to the death penalty.
Legislators must inevitably respond principally to domestic constituencies, and thus beneﬁt less from, and may even pay a price for, foreign
networking. On the other hand, legislators have quite different perspectives to share with one another than those shared by regulators and
judges, respectively, and are able to exercise a more direct transgovernmental inﬂuence on speciﬁc policy issues.

3. A NEW WORLD ORDER
Appreciating the extent and nature of existing government networks,
both horizontal and vertical, makes it possible to envision a genuinely
new world order. “World order,” for these purposes, describes a system
of global governance that institutionalizes cooperation and sufﬁciently
contains conﬂict such that all nations and their peoples may achieve
greater peace and prosperity, improve their stewardship of the earth,
and reach minimum standards of human dignity. The concept of a
“new world order” has been used and overused to refer to everything
from George H. W. Bush’s vision of a post–Cold War world to the post9/11 geopolitical landscape. Nevertheless, I use it to describe a different conceptual framework for the actual infrastructure of world order—
an order based on an intricate three-dimensional web of links between
disaggregated state institutions.
Recall Atlas and his globe at Rockefeller Center. A disaggregated
world order would be a world latticed by countless government networks. These would include horizontal networks and vertical networks;
networks for collecting and sharing information of all kinds, for policy
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coordination, for enforcement cooperation, for technical assistance
and training, perhaps ultimately for rule making. They would be bilateral, plurilateral, regional, or global. Taken together, they would provide the skeleton or infrastructure for global governance.
To appreciate the full implications of this vision, consider again our
implicit mental maps of “the international system” or even “world order.” It’s a ﬂat map, pre-Columbian, with states at the level of the land
and the international system ﬂoating above them somewhere. International organizations also inhabit this ﬂoating realm—they are apart
from and somehow above the states that are their members. To the extent that they are actually seen as governing the international system
or establishing global order, they must constitute an international bureaucracy equivalent in form and function to the multiple domestic bureaucracies of the states “underneath” them.
In a world of government networks, by contrast, the same ofﬁcials
who are judging, regulating, and legislating domestically are also reaching out to their foreign counterparts to help address the governance
problems that arise when national actors and issues spill beyond their
borders. Global governance, from this perspective, is not a matter of
regulating states the way states regulate their citizens, but rather of addressing the issues and resolving the problems that result from citizens
going global—from crime to commerce to civic engagement. Even
where genuinely supranational ofﬁcials participate in vertical government networks—meaning judges or regulators who exercise actual sovereign authority delegated to them by a group of states—they must
work very closely with their national counterparts and must harness
national coercive power to be effective.
Scholars and commentators in different issue areas have begun to
identify various pieces of this infrastructure. Financial regulators, for
instance, are becoming accustomed to describing the new international ﬁnancial architecture as a combination of networks—G-7, G-8,
and G-20, the Basel Committee, and IOSCO among them—with traditional international institutions, such as the International Monetary
Fund (IMF) and the World Bank. Scholars of the European Union, as
noted above, are increasingly familiar with the concept of “regulation
by network.” Environmental activists would readily recognize some
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of the institutions associated with the North American Free Trade
Agreement (NAFTA) as “environmental enforcement networks” composed of the environmental protection agencies of the United States,
Canada, and Mexico.26 And constitutional law scholars, human rights
activists, and transnational litigators would not balk at the idea of
transnational judicial networks to describe the various ways in which
courts around the world are increasingly interacting with one another.
Further, different regional and political organizations around the
world have already consciously adopted this form of organization. Beyond the European Union, both APEC and the Nordic System are essentially “networks of networks,” organizations composed of networks
of national ministers and parliamentarians. The Commonwealth has
also long been structured this way, although its myriad networks of regulators, judges, and legislators have evolved more gradually over time.
And the OECD is an international institution that has as its chief
function the convening of different networks of national regulators to
address common problems and propose model solutions.
Chapter 4 outlines a conception of a disaggregated world order based
on government networks. It begins by describing the networked organizations and associations just mentioned. It then turns to the vertical
dimension of a disaggregated world order, describing the more limited
but critical role that could be played by networks between supranational ofﬁcials and their national counterparts. The ﬁnal section of the
chapter turns to the relations between government networks and traditional international organizations, exploring the possibility for international organizations themselves to disaggregate into judicial, regulatory, and legislative components. The description and analysis in this
chapter are equal parts fact and imagination. I outline what is, in part,
and what could be. I also assume, from a normative standpoint, that a
world order based on a combination of horizontal and vertical government networks, operating within and alongside future versions of our
current international organizations, could be both a feasible and a desirable response to the globalization paradox.
Such a project may well be laying itself open to charges of hubris, or,
at best, foolhardiness. If I attempt it, it is because I believe that politicians and policymakers wrestling daily with problems on a global scale
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need a structured, enduring theoretical vision toward which to strive,
even if never to entirely achieve. As Neil MacCormick writes in the
epigraph to this chapter, “What is possible is not independent of what
we believe to be possible.” To achieve a better world order, we must believe that one can exist and be willing to describe it in sufﬁcient detail
that it could actually be built.

Premises
There can, of course, be no one blueprint for world order. The proposal
advanced here is part of an active and ongoing debate. In the spirit of
such debate, it is important to acknowledge that the model of world order I put forward rests on a combination of descriptive and predictive
empirical claims, which can be summarized in basic terms:
• The state is not the only actor in the international system, but it is
still the most important actor.
• The state is not disappearing, but it is disaggregating into its
component institutions, which are increasingly interacting
principally with their foreign counterparts across borders.
• These institutions still represent distinct national or state interests,
even as they also recognize common professional identities and
substantive experience as judges, regulators, ministers, and
legislators.
• Different states have evolved and will continue to evolve
mechanisms for reaggregating the interests of their distinct
institutions when necessary. In many circumstances, therefore,
states will still interact with one another as unitary actors in more
traditional ways.
• Government networks exist alongside and sometimes within more
traditional international organizations.

These premises are distilled from the empirical material presented
principally in the ﬁrst three chapters. They specify the components and
the context for the operation of both horizontal and vertical government networks. But they also specify what I am not saying. I am not ar-
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guing that a new world order of government networks will replace the
existing infrastructure of international institutions, but rather complement and strengthen it. States can be disaggregated for many purposes
and in many contexts and still be completely unitary actors when necessary, such as in decisions to go to war. And even their component
parts still represent national interests in various ways.
Horizontal Networks
The structural core of a disaggregated world order is a set of horizontal
networks among national government ofﬁcials in their respective issue
areas, ranging from central banking through antitrust regulation and
environmental protection to law enforcement and human rights protection. These networks operate both between high-level ofﬁcials directly responsive to the national political process—the ministerial
level—as well as between lower level national regulators. They may be
surprisingly spontaneous—informal, ﬂexible, and of varying membership—or institutionalized within ofﬁcial international organizations.
For instance, national ﬁnance ministers meet regularly under the auspices of the G-7 and the G-20, but also as members of the IMF Board
of Governors. The extent and the kind of power they may exercise
within these two forums differ in signiﬁcant ways, but the basic structure of governance and the identity of the governors remains the same.
Horizontal information networks, as the name suggests, bring together regulators, judges, or legislators to exchange information and to
collect and distill best practices. This information exchange can also
take place through technical assistance and training programs provided by one country’s ofﬁcials to another. The direction of such
training is not always developed country to developing country, either; it can also be from developed country to developed country, as
when U.S. antitrust ofﬁcials spent six months training their New
Zealand counterparts.
Enforcement networks typically spring up due to the inability of
government ofﬁcials in one country to enforce that country’s laws, either by means of a regulatory agency or through a court. But enforcement cooperation must also inevitably involve a great deal of information exchange and can also involve assistance programs of various
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types. Legislators can also collaborate on how to draft complementary
legislation so as to avoid enforcement loopholes.
Finally, harmonization networks, which are typically authorized by
treaty or executive agreement, bring regulators together to ensure that
their rules in a particular substantive area conform to a common regulatory standard. Judges can also engage in the equivalent activity, but
in a much more ad hoc manner. Harmonization is often politically
very controversial, with critics charging that the “technical” process of
achieving convergence ignores the many winners and losers in domestic publics, most of whom do not have any input into the process.
Vertical Networks
In a disaggregated world order, horizontal government networks would
be more numerous than vertical networks, but vertical networks would
have a crucial role to play. Although a core principle of such an order
is the importance of keeping global governance functions primarily in
the hands of domestic government ofﬁcials, in some circumstances
states do come together the way citizens might and choose to delegate
their individual governing authority to a “higher” organization—a
“supranational” organization that does exist, at least conceptually,
above the state. The ofﬁcials of these organizations do in fact replicate
the governing functions that states exercise regarding their citizens.
Thus, for instance, states can truly decide that the only way to reduce
tariffs or subsidies is to adopt a body of rules prohibiting them and allow an independent court or tribunal to enforce those rules. Alternatively, states can come together and give an international court the
power to try war criminals—the same function that national courts
perform—in circumstances in which national courts are unwilling or
unable to do so.
These supranational organizations can be far more effective in performing the functions states charge them to perform if they can link up
directly with national government institutions. Absent a world government, it is impossible to grant supranational ofﬁcials genuine coercive power: judges on supranational tribunals cannot call in the global
equivalent of federal marshals if their judgments are not obeyed; global
regulators cannot impose ﬁnes and enforce them through global courts.
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Their only hope of being able to marshal such authority is to harness
the cooperation of their domestic counterparts—to effectively “borrow” the coercive power of domestic government ofﬁcials to implement supranational rules and decisions. As discussed in chapter 2, this
harnessing has been the secret of the ECJ’s success in creating and enforcing a genuine European legal system within the European Union.
At the global level, it can make supranational organizations more powerful and effective than many of their creators ever dreamed.
Close ties between supranational ofﬁcials—judges, regulators, legislators—and their domestic government counterparts are vertical government networks. They depend on the disaggregation of the state no
less than do horizontal government networks. Whereas the traditional
model of international law and international courts assumed that a tribunal such as the International Court of Justice in the Hague—traditionally known as the World Court—would hand down a judgment
applicable to “states,” and thus up to “states” to enforce or ignore, the
EU legal system devolves primary responsibility for enforcing ECJ judgments not onto EU “member-states,” per se, but on to the national
judges of those states. Another version of a vertical judicial network,
operating on a global scale, is the jurisdictional provisions of the Rome
Statute establishing an International Criminal Court (ICC).27 Under
this system, national courts are to exercise primary jurisdiction over
cases involving genocide, war crimes, and crimes against humanity, but
will be required to cede power to the ICC if they prove unable or
unwilling to carry out a particular prosecution. Beyond judges, the European Union is also pioneering a vertical administrative network between the antitrust authority of the European Commission and national antitrust regulators that will allow the commission to charge
national authorities with implementing EU rules in accordance with
their particular national traditions.28
These vertical networks are enforcement networks. But they can
also operate as harmonization networks, in the sense that they will
bring national rules and supranational rules closer together. Still other
vertical networks are principally information networks. The environmental ministers of NAFTA countries, for instance, beneﬁt by working with the Commission on Environmental Cooperation (CEC), a
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NAFTA supranational institution charged with gathering information
on environmental enforcement policies and compiling a record of
complaints of nonenforcement by private actors. This is an attempt to
enhance enforcement through the provision of information. Similarly,
the European Union is beginning to create Europe-level “information
agencies,” designed to collect and disseminate information needed by
networks of national regulators.29 Such agencies can also provide
benchmarks of progress for their national counterparts against accepted
global or regional standards.
Disaggregated International Organizations
Thinking about world order in terms of both horizontal and vertical
government networks challenges our current concept of an “international organization.” Many international organizations are primarily
convening structures for horizontal networks of national ofﬁcials. Others are genuinely “supranational,” in the sense that they constitute an
entity distinct from national governments that has a separate identity
and loyalty and which exercises some measure of genuine autonomous
power. For example, the Ministerial Conference of the WTO is a gathering of national trade ministers, who can only exercise power by consensus. Dispute-resolution panels of the WTO, by contrast, are composed of three independent experts charged with interpreting and
enforcing the rules of the WTO against national governments.
Both of these types of international/supranational organization differ from traditional international organizations—most notably the
United Nations itself—that are composed of formal delegations from
each of the member states, typically headed by an ambassador serving
in the capacity of permanent representative. The Organization of
American States (OAS), the Organization of African Unity (OAU),
and the Organization for Security and Cooperation in Europe (OSCE)
all ﬁt this model. More specialized international organizations, on the
other hand, such as the International Postal Union, the World Health
Organization (WHO), and the Food and Agriculture Organization, address less overtly “political” subject areas than international and regional security and have long been a forum for meetings of the relevant
national ministers. Organizations such as the IMF and the World Bank
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are hybrid in this regard—national ﬁnance ministers and central
bankers effectively run them, but they have weighted voting arrangements (like the ﬁve permanent members of the United Nations who
are able to exercise a veto) that make them far more than convening
structures for networks.
In a world of disaggregated states that nevertheless still act as unitary
actors under some circumstances, it is important to be able to distinguish between different types of international organizations in terms
both of the relevant government ofﬁcials who represent their states
within them and the degree and type of autonomous power they can
exercise. Where international organizations have become sufﬁciently
specialized to develop the equivalent of an executive, judicial, and
even legislative branch, vertical government networks become possible. Where they are specialized in a speciﬁc issue area but exercise little or no autonomous power, they can be hosts for horizontal government networks. But when they are regional or global organizations
charged with assuring peace and security, or similar very general functions, they represent an older and much more formal model of international cooperation, conducted by diplomats more than domestic government ofﬁcials.
Here, then, is the structural blueprint of a new world order of government networks, complete with a set of assumptions about the nature
of states and the types of international organizations those states have
and will continue to create. But order must be backed by power. How
can these various networks actually inﬂuence political, economic, and
social outcomes to achieve substantive results? Any conception of
world order must assume some set of such results. It takes structures,
power, and norms to achieve them.

Global Impact
A critical piece of the puzzle is still missing. Government networks can
provide the structure of a new world order, but how do we know that
they actually have, or will have, any impact on addressing the problems
that the world needs to solve? How do they, or will they, contribute to
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increasing peace and prosperity, protecting the planet and the individuals who inhabit it?
Chapter 5 takes on these questions. The ﬁrst half of the chapter sets
forth three ways in which government networks currently contribute
to world order: (1) by creating convergence and informed divergence;
(2) by improving compliance with international rules; and (3) by increasing the scope, nature, and quality of international cooperation.
Kal Raustiala, a young legal scholar and political scientist, has demonstrated ways in which government networks lead to “regulatory export”
of rules and practices from one country to another. The result can be
sufﬁcient policy convergence to make it possible over the longer term
to conclude a more formal international agreement setting forth a
common regulatory regime.30 Soft law codes of conduct issued by transgovernmental regulatory organizations, as well as the simple dissemination of credible and authoritative information, also promote convergence. Promoting convergence, on the other hand, can also give rise to
informed divergence, where a national governmental institution or the
government as a whole acknowledges a prevailing standard or trend
and deliberately chooses to diverge from it for reasons of national history, culture, or politics.
Government networks also improve compliance with international
treaties and customary law. Vertical enforcement networks do this explicitly and directly by providing a supranational court or regulatory
authority with a direct link to a national government institution that
can exercise actual coercive authority on its behalf. Equally important,
however, are the ways in which technical assistance ﬂowing through
horizontal networks can build regulatory or judicial capacity in states
where there may be a willingness to enforce international legal obligations but the infrastructure is weak.
Finally, government networks enhance existing international cooperation by providing the mechanisms for transferring regulatory approaches that are proving increasingly successful domestically to the
international arena. Most important is regulation by information,
which allows regulators to move away from traditional command-andcontrol methods and instead provide individuals and corporations with
the information and ideas they need to ﬁgure out how to improve their
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own performance against benchmarked standards. This approach is
gaining popularity in the United States, is increasingly prevalent in the
European Union, and is being tried at the United Nations. Government networks create regional and even global transmission belts for
information that can readily expand to include as many nations as can
usefully participate. In addition, government networks are the ideal
mechanism of international cooperation on international problems
that have domestic roots, as they directly engage the participation and
the credibility of the individuals who must ultimately be responsible for
addressing those problems.
The second half of chapter 5 turns from what is to what could be if
policymakers and opinion leaders around the world began looking
through the lens of the disaggregated state and decided to recognize
government networks as prime mechanisms of global governance, using existing networks and creating new ones to address speciﬁc problems. First, they could harness the capacity of government networks for
self-regulation, drawing on the examples of private commercial networks that succeed in enforcing “network norms” against cheating or
other undesirable behavior. If government networks exist not only to
address speciﬁc regulatory, judicial, and legislative problems, but also as
self-consciously constituted professional associations of regulators,
judges, and legislators, they should be able develop and enforce global
standards of honesty, integrity, competence, and independence in performing the various functions that constitute a government.
They could socialize their members in a variety of ways that would
create a perceived cost in deviating from these standards. But they
could also bolster their members by enhancing the prestige of membership in a particular government network enough to give government
ofﬁcials who want to adhere to high professional standards ammunition
against countervailing domestic forces. Just as international organizations from the European Union to the Community of Democracies
have done, government networks could condition admission on meeting speciﬁed criteria designed to reinforce network norms.31 A particular advantage of selective strengthening of individual government institutions this way is that it avoids the pernicious problem of labeling
an entire state as bad or good, liberal or illiberal, tyrannical or demo-
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cratic. It focuses instead on performance at a much lower level, recognizing that in any country and in any government different forces will
be contending for power and privilege. It is critical to support those
who are willing to practice what they preach in both their own laws
and their obligations under international law.
At the same time, these networks could be empowered to provide
much more technical assistance of the kind needed to build governance capacity in many countries around the world. They could be
tasked with everything from developing codes of conduct to tackling
speciﬁc policy problems. They could be designated interlocutors for the
multitudes of nongovernmental actors, who must be engaged in global
governance as they are in domestic governance. Vertical government
networks could similarly be designed to implement international rules
and strengthen domestic institutions in any number of ways. How well
will they do? We cannot know until we try.
To take a concrete example, consider how government networks
could help in the rebuilding of Iraq. A global or regional network of
judges could be charged with helping to rebuild the Iraqi legal system,
both through training and technical assistance and through ongoing
monitoring of new Iraqi judges’ compliance with the network’s norms,
which would incorporate standards from the UN’s Basic Principles on
the Independence of the Judiciary. A global or regional network of legislators could be similarly charged with helping to establish and assist a
genuinely representative legislature in Iraq. And regulators and other
executive ofﬁcials of every stripe could help to rebuild basic government services, from policing to banking regulation. In all these cases
the experts and targeted technical assistance would be readily available; the rebuilding efforts would be multilateral and sustainable; and
the new Iraqi ofﬁcials would have a continuing source of technical, political, and moral support.
Vertical networks can also strengthen, encourage, backstop, and
trigger the better functioning of their counterpart domestic institutions. Consider again the jurisdictional scheme of the ICC. It reﬂects a
conception of a global criminal justice system that functions above all
to try to ensure that nations try their own war criminals or perpetrators
of genocide or crimes against humanity. The purpose of a supranational
global criminal court is to create an entire range of incentives that
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maximize the likelihood of those domestic trials taking place, from
strengthening the hand of domestic groups who would favor such a
course to reminding the domestic courts in question that the international community is monitoring their performance. In part, the aim
here, as would be true of a wide variety of horizontal government networks, would be to strengthen domestic government ofﬁcials as a preventive measure to head off a crisis.
Government networks that were consciously constituted as mechanisms of global governance could also acknowledge the power of discussion and argument in helping generate high-quality solutions to
complex problems. For certain types of problems, vigorous discussion
and debate is likely to produce the most creative and legitimate alternatives. In addition, government networks constituted in this way
could harness the positive power of conﬂict as the foundation of lasting
political and social relationships. This understanding of conﬂict is familiar within democratic societies; it is only within the world of diplomacy, where conﬂict can escalate to fatal dimensions, that conﬂict per
se is a danger, if not an evil. Among disaggregated government institutions, national and supranational, conﬂict should be resolved, but not
necessarily avoided. It is likely to be the long-term engine of trust.
Note that government networks, both as they exist now and as they
could exist, exercise different types of power to accomplish results.
They have access to traditional “hard,” or coercive, power. The central
role of national government ofﬁcials in government networks means
that when the participants make a decision that requires implementation, the power to implement already exists at the national level. The
power to induce behavior through selective admission requirements is
also a form of hard power. At the same time, much of the work of many
horizontal government networks depends on “soft” power—the power
of information, socialization, persuasion, and discussion. An effective
world order needs to harness every kind of power available.

4. A JUST NEW WORLD ORDER
“World order” is not value-neutral; any actual world order will reﬂect
the values of its architects and members. Most of these values will not
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be speciﬁc to particular structures or institutions operating in different
issue areas. Sustainable development, for instance, is a goal or a value
that may drive global environmental policy. Whether it is pursued
through traditional international organizations or through a combination of horizontal and vertical government networks should not affect
the goal itself.
In other circumstances, however, the choice of form may implicate
substance. Some observers see government networks as promoting
global technocracy—secret governance by unelected regulators and
judges. Others fear that the informality and ﬂexibility of networks is a
deliberate device to make an end run around the formal constraints—
representation rules, voting rules, and elaborate negotiating procedures—imposed on global governance by traditional international organizations. Absent these constraints, critics charge, powerful nations
run roughshod over weaker ones. Still others, however, worry more
that weak nations will be excluded from powerful government networks altogether. At the domestic level, critics charge harmonization
networks with distorting domestic political processes and judicial networks through the introduction of polluting or diluting national legal
traditions. Still others picture government networks as vehicles for special interests—shadowy decision-making forums to which those who
are “connected” or “in the know” have access.
In response to these criticisms, I propose a set of potential solutions:
• A conceptual move to recognize all government ofﬁcials as performing
both a domestic and an international function. Such recognition
would mean that national constituents would automatically hold them
accountable for their activities both within and across borders.
• An effort to make government networks as visible as possible.
Creating a common website and linking the individual websites of
participants in a government network will have the paradoxical
effect of making a government network real by making it virtual.
• Increasing the number and activities of legislative networks, both to
monitor the activity of regulatory networks and to launch initiatives
of their own.
• Using government networks as the spine of broader policy networks,
including international organizations, NGOs, corporations, and
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other interested actors, thereby guaranteeing wider participation in
government network activities but also retaining an accountable
core of government ofﬁcials.
• A grab-bag of domestic political measures designed to enhance the
accountability of government networks, depending on the extent to
which a particular polity perceives a problem and what it decides to
do about it.

None of these measures addresses the question of how members of
government networks should treat each other, however, as fellow participants in, and constituents of, a world order. National and supranational ofﬁcials participating in a full-ﬂedged disaggregated world order
would be accountable not only to speciﬁc national constituencies, but
also to a hypothetical global polity. They would be responsible for
deﬁning and implementing “global public policy.”32 It is impossible to
deﬁne the substance of that policy in the abstract. But the ofﬁcials responsible should be guided by general “constitutional” norms in their
relations with one another. In this context, I propose ﬁve basic principles designed to ensure an inclusive, tolerant, respectful, and decentralized world order. They include the horizontal norms of global deliberative equality, legitimate difference, and positive comity, and the
vertical norms of checks and balances and subsidiarity.
Global Deliberative Equality. A global order of networks among government ofﬁcials and institutions cannot work without efforts to maximize
the possibilities of participation both by individuals and groups at the
level of national and transnational society and by nations of all kinds
at the level of the state. Absent such a principle, networks become a
euphemism for clubs and a symbol of elitism and exclusion. Global deliberative equality, building on ideas developed by Michael Ignatieff, is
a principle of maximum inclusion, to the extent feasible, by all relevant
and affected parties in processes of transgovernmental deliberation.
Legitimate Difference. The principle of “legitimate difference” is a principle of pluralism. In contrast to the imagined uniformity that would be
imposed by a central authority under an imagined and feared world government, a disaggregated world order begins from the premise of multiple

30



INTRODUCTION

ways of organizing societies and polities at the national level. Ministers,
heads of state, courts, legislators, even bureaucrats all reﬂect national differences, ﬂowing from distinct histories, cultural traditions, demographic
and geographic necessities, and the contingencies of national fortune.
Each must be prepared to recognize the validity of each other’s approach,
as long as all accept a core of common fundamental principles.
Positive Comity. In contrast to the traditional principle of comity as a
negative principle of deference to the interests of other nations, positive comity is a principle of afﬁrmative cooperation. As a principle of
governance for transnational regulatory cooperation, it requires regulatory agencies, courts, and even legislators to substitute consultation
and active assistance for unilateral action and noninterference.
Checks and Balances. All participating government institutions, national and supranational, must interact with each other in accordance
with a global concept of checks and balances, whereby the distribution
of power is always ﬂuid on both the horizontal and particularly the vertical axes. The clearest example is the way in which the national courts
of the European Union maintain a shifting balance of power with the
ECJ, within the framework of a “cooperative relationship.”
Subsidiarity. Just as the principle of checks and balances borrows from
the U.S. Constitution, as translated originally from Montesquieu, the
principle of subsidiarity borrows from the ideals and experiences of the
European Union. It is a principle of locating governance at the lowest
possible level—that closest to the individuals and groups affected by
the rules and decisions adopted and enforced. Whether this level is local, regional, national, or supranational is an empirical question, dictated by considerations of practicability rather than a preordained distribution of power.


The choice and formulation of any such principles is inevitably
personal and partial. The point here is that some set of constitutional

INTRODUCTION



31

principles must operate at a metalevel across all types of government
networks, specifying basic ground rules for how the members of these
networks treat each other and what the basic division of labor is between them. The principles I put forward reﬂect values of equality, tolerance, autonomy, interdependence, liberty, and self-government.
These values underlie my personal conception of a just world order
based on government networks, even though some of the advantages of
networked governance, such as ﬂexibility and speed, are likely to be
weakened if my principles were adopted. Ultimately, however, the
process both of identifying speciﬁc values and translating them into
principles must be a collective one. I thus hope that the principles offered here and any competing versions will become a matter for debate
among scholars, policymakers, and ultimately voters.
The disaggregation of the state is a phenomenon. Government networks are a technology of governance that are probably both cause and
effect of this phenomenon. The types of power they exercise are both
old and new, but are critical to their ultimate impact, as is a better understanding of the conditions most favorable to their operation. But
the norms and principles that would guide their operation in a deliberately constructed disaggregated world order would be a matter of conscious public choice. They will ultimately determine whether a disaggregated world order is a world order worth having.

5. CONCLUSION: PUSHING THE PARADIGM
The mantra of this book is that the state is not disappearing; it is disaggregating. Its component institutions—regulators, judges, and even
legislators—are all reaching out beyond national borders in various
ways, ﬁnding that their once “domestic” jobs have a growing international dimension. As they venture into foreign territory, they encounter their foreign counterparts—regulators, judges, and legislators—
and create horizontal networks, concluding memoranda of understanding
to govern their relations, instituting regular meetings, and even creating their own transgovernmental organizations. They are also, although much less frequently, encountering their supranational coun-
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terparts, judge to judge, regulator to regulator, or legislator to legislator,
and establishing vertical networks.
The ofﬁcial observers of the international scene—scholars, pundits,
policymakers—cannot fully see and appreciate this phenomenon because they are handicapped by the conceptual lenses of the unitary
state. Although they are accustomed to thinking of “governments” domestically—as complex conglomerates of different institutions responsible for different governance functions—they think of “states” internationally. These are purportedly unitary actors represented by the
head of state and the foreign minister, represented in other countries
and international organizations by professional diplomats. These representatives, in turn, purportedly articulate and pursue a single national
interest.
The conception of the unitary state is a ﬁction, but it has been a useful ﬁction, allowing analysts to reduce the complexities of the international system to a relatively simple map of political, economic, and military powers interacting with one another both directly and through
international organizations. But today it is a ﬁction that is no longer
good enough for government work. It still holds for some critical activity such as decisions to go to war, to engage in a new round of trade negotiations, or to establish new international institutions to tackle speciﬁc global problems. But it hides as much as it helps.
Abandoning that ﬁction and making it possible to see and appreciate these networks is particularly important in a world confronting
both the globalization paradox—needing more government but fearing
it at the global level—and the rising importance of nonstate actors in
the corporate, civic, and criminal sectors. Global governance through
government networks would mean harnessing national government ofﬁcials to address international problems. It would be global governance
through national governments, except in circumstances in which those
governments concluded that a genuine supranational institution was
necessary to exercise genuine global authority. In those circumstances,
which would be the exception rather than the rule, the supranational
institutions would be more effective than ever before through the operation of vertical government networks.
At the same time, government networks can signiﬁcantly expand
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the capacity of national governments to engage the host of nonstate
actors who are themselves operating through networks. Networks of
speciﬁc national government ofﬁcials—from environmental regulators
to constitutional judges—can anchor broader networks of nonstate actors pursuing global agendas of various types while still retaining a distinct governmental character and speciﬁc government responsibilities
to their constituents. They can expand regulatory reach far beyond the
capacity of any one national government. They can bolster and support
their members in adhering to norms of good governance at home and
abroad by building trust, cohesion, and common purpose among their
members. They can enhance compliance with existing international
agreements and deepen and broaden cooperation to create new ones.
But this is only the beginning. Push the paradigm a few steps further
and imagine the possibilities. A key identifying feature of current government networks is that they are necessarily informal. Their informality ﬂows not only from the ﬂuidity of networks as an organizational
structure, but also, and much more importantly, from the conceptual
blind spot that this book seeks to repair: separate government institutions have no independent or formally recognized status in international law and politics. They exist only as part of the abstract and
unitary state, aggregated together with all their fellow government institutions. Even those networks that have formalized their interactions,
in the sense of establishing an organization such as the Basel Committee or the IOSCO, have no actual formal status in international law.
They operate in the political equivalent of the informal economy,
alongside formal international institutions.
Under existing international law, the only way to formalize networks is to negotiate an intergovernmental international organization,
by treaty, and reconstitute an existing network as a committee of the
organization. Thus, as explained in chapter 1, the governing committee of the IMF is the board of governors, composed mostly of members’
ﬁnance ministers or central banks’ governors. Alternatively, the extensive relations between the ECJ and national courts in Europe was originally structured by the Treaty of Rome, providing for national courts
to refer cases involving questions of EEC law to the ECJ. Even there,
however, the national courts of the individual members of the Euro-
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pean Union have no status at international law, thus the relations that
have evolved between the ECJ and the national courts and the principles governing them are still informal. So too are the many codes of
best practices that are developed and disseminated by networks ranging
from the G-20 to IOSCO.
In practical terms, what this informality means is, crucially, that individual government institutions cannot be subjected to speciﬁc obligations or duties under international law. Nor can they exercise speciﬁc rights. Sovereignty is possessed by the state as a whole, not by its
component parts. For example, the courts that are attempting to develop a speciﬁc conception of judicial comity, as described in chapter
2, are adapting a doctrine that has traditionally applied to states as a
whole to the speciﬁc needs of transjudicial relations. Overall, however,
the entire world of transgovernmental relations remains largely hidden
from the formal rules and foundational principles of traditional international law.
Yet suppose individual national government institutions could become bearers of the rights and responsibilities of sovereignty in the
global arena. Suppose sovereignty itself could be disaggregated, that it
attached to speciﬁc government institutions such as courts, regulatory
agencies, and legislators or legislative committees. But as exercised by
these institutions, the core characteristic of sovereignty would shift
from autonomy from outside interference to the capacity to participate
in transgovernmental networks of all types.33 This concept of sovereignty as participation, or status, means that disaggregated sovereignty
would empower government institutions around the world to engage
with each other in networks that would strengthen them and improve
their ability to perform their designated government tasks individually
and collectively.
In the process, they could help rebuild states ravaged by conﬂict,
weakened by poverty, disease, and privatization, or stalled in a transition from dictatorship to democracy. If transgovernmental organizations of judges, regulators, or legislators had formal status at the level of
international law, they could adopt formal membership criteria and
standards of conduct that would create many more pressure points for
the global community to act upon a wayward state, but also many more
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incentives and sources of support for national government ofﬁcials aspiring to be full members of the global community yet so often lacking
capacity or political and material reinforcement in the domestic struggle against corruption or the arbitrary and often concentrated use of
power. Aid, pressure, socialization, and education would no longer ﬂow
state to state, but would penetrate the state to the level of speciﬁc individuals who constitute a government and must make and implement
decisions on the ground.
All these ofﬁcials would also be directly subject to the obligations of
treaties and other international agreements. It would not be up to “the
state” to uphold human rights or protect the environment or abjure
child labor or seek a peaceful resolution to conﬂicts. It would be up to
the members of the executive branch, the judiciary, and the legislature.
And in a world in which violations of international law increasingly
carry individual penalties, such obligations could make themselves felt.
I explore these ideas further in the conclusion. This book is intended to help readers see and appreciate an actual world order that is
emerging and to imagine what could be achieved in a world latticed by
countless horizontal and vertical government networks. It would be a
world of disaggregated state institutions interacting with one another
alongside unitary states and unitary state organizations. The next step
could be to disaggregate sovereignty itself. Only by pushing the envelope of what we assume to be natural or inherent can we hope to envision and create a genuinely new world order.

O
E
N

Regulators:
The New Diplomats

From my experience in these last six and half years, the
minister of justice or the attorney general has become
part of the international arena. When I ﬁrst came into
the ofﬁce, not that many people came to visit. Now
prime ministers and ministers of justice and security people come to visit all the time, and I am so glad to see
them because they remind me of what a wonderful, wonderful institution democracy is, how hard we have to
ﬁght for it, and now how important it is that we join arms
together and ﬁght for it around the world.
—United States Attorney General Janet Reno1

The best evidence of the disaggregated state may be found in
the logs of embassies around the world. The records from U.S. embassies, at least, show a steady procession of regulators visiting their foreign counterparts—from agencies and departments regulating ﬁnancial
markets, competition policy, environmental protection, agriculture,
and all the other domains of the modern regulatory state.2 Finances also
tell the tale: foreign affairs budgets for regulatory agencies have in-
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creased dramatically across the board, even as the State Department’s
budget has shrunk.3
This disaggregation extends all the way to the top. The executive
branch—“the government” in parliamentary systems—is traditionally
and formally charged with the conduct of foreign policy. Where nations speak with one voice, the executive is supposed to speak for the
nation and to represent it, to resolve internal differences of views and
then to present a single position that reﬂects a consensus. In fact, chief
executives—presidents and prime ministers, typically—are also networking with one another on their own behalf, achieving results in the
international arena that they could not obtain by more traditional
methods of negotiating and ratifying treaties. They can also reach common positions in meetings of heads of state that they can then use to
strengthen their respective domestic positions back home.
Perhaps the premier network of heads of state is the G-7, the annual
summit of the leaders of the most powerful economies in the world.
The G-7 has no formal status as an international organization; it is simply an institutionalized relationship between a group of leaders. It has
sufﬁcient status that Boris Yeltsin was very anxious to join it as evidence that Russia was now part of the West. Since 1994 Russia has
been included in the annual summit and has had full participation
since 2002. It now meets as the G-8, though more restricted meetings
of G-7 ﬁnance ministers have continued in parallel. In normal times
the G-8 can be no more than a talking shop and a photo opportunity,
but in times of crisis it provides a vehicle for prompt and decisive action. Further, as all students of bureaucracy understand, the simple fact
of a meeting drives a desire to have some notable outcome, which in
turn forces the “sherpas” to ﬁgure out what initiatives might be ripe for
action and what actions might usefully be initiated.
The G-7 has spawned many additional “groups,” each composed of
the leaders of a different number of countries, leading to regularly shifting numbers (the G-34, the G-15, the G-20, which is actually the
G-22 or G-19, depending on the count!). The IMF website has a helpful guide entitled “committees, groups and clubs” that describes these
various networks and their current membership.4 They are not alliances or even treaty partners. Their closest equivalent in traditional
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diplomacy is perhaps the “concert,” as in the Concert of Europe of
1815, which brought together the traditional monarchs of Europe to
create a shifting balance of power designed to keep the peace and prevent the spread of dangerous revolutionary ideas.
Below presidents and prime ministers are cabinet ofﬁcials (ministers
in parliamentary systems) and regulators, for our purposes deﬁned as
appointed top ofﬁcials or career civil servants who possess a special expertise on a particular subject. All of these different actors are engaged
in transgovernmental networking to a remarkable degree. Indeed, ﬁnance ministers, often accompanied by central bankers, form an international infrastructure of their own. They have created networks that
have answered the call, substantively if not formally, for a new international ﬁnancial architecture. And they have assumed equal status in
many cases with heads of state, to the extent that at some G-7 meetings
the ﬁnance ministers issue separate statements from the chief executives. In some cases, of course, it is the summits of chief executives that
then command meetings of their various ministers to address speciﬁc
problems. But in other cases it is the ministers themselves who drive
the agenda.
Networking among some regulators, such as central bankers, securities commissioners, and insurance supervisors, has become so established that they now have their own international organizations—the
Basel Committee, IOSCO Commissioners, and IAIS, among others.
These organizations are transgovernmental networks that have become sufﬁciently formalized to warrant the title of association or organization and that have a staff and regular meetings. But they are not
“inter-state” organizations; they are not formed by treaty or even executive agreement; they have no place on the landscape of the international legal system.
The role of “the executive” in foreign affairs is thus increasingly
complex and differentiated. It includes a variety of diverse actors networking with their foreign counterparts for different reasons. Nevertheless, for present purposes I will treat them all together as participants in executive transgovernmental networks. Taken together, they
engage in a wide array of activities that either traditionally did not take
place at all or were much more the province of professional diplomats.
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Today readers of the popular press could be excused for thinking that
diplomacy is conducted by everyone but the diplomats.
This is not strictly fair, of course. Foreign ministers and foreign ministries—the State Department in the United States—still play an active and often critical role in a host of areas from conﬂict resolution to
human rights policy. Indeed, the very idea of diplomacy, with its intimations of nuance, tact, and care, implies a type of state-to-state relation that is delicate and even precarious—far from the mundane details
of regulatory cooperation or even economic interdependence. For such
matters, diplomats remain essential.
Further, in some cases foreign ministers have their own networks, as
they must to counter networks of ﬁnance ministers or defense ministers.5 In other cases, as in a number of the examples below, the executive networks arise within more traditional international organizations—organizations created by treaties negotiated by foreign ministers
and heads of state acting as representatives of unitary states. In short,
the point here is not that the secretary of state is unimportant. It is just
that she has to share an increasingly crowded stage.
Neither is the point to identify and trace the causes of the growing
plethora of executive-branch participants in foreign policy, or at least
international affairs. These are many and complex; indeed, they are the
subject of a considerable literature in political science. Writing in the
1970s, Keohane and Nye identiﬁed transgovernmental coalitions as
one of the hallmarks of “complex interdependence.”6 Complex interdependence, as an overall description of relations among nations, has
only increased with the waves of globalization since the 1990s. Businesses that cross borders must be regulated across borders. More precisely, the increasingly transnational nature of services and the recognition of the extraterritorial dimension of domestic regulation mean
that regulators often simply cannot do their job without cooperating
with one another.
Other causes are political and organizational. Politically, two hallmarks of modern industrialized society are specialization and regulation. The result? Legions of regulators with specialized expertise—expertise that often guarantees a measure of deference from judges,
legislators, and fellow regulators.7 At the same time, at least in the
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United States, the rising political attractiveness of “presidential administration” has led the president and his men and women to rule increasingly by executive orders, followed up by agency initiatives.8 Indeed, in many ways the rise and growing ambition of head-of-state
networks appear motivated by the sort of complaints about traditional
international negotiations that U.S. presidents make about Byzantine
dealings with a refractory Congress. Finally, governments are reﬂecting
a broader organizational trend, much noted in recent years among corporations and NGOs, away from hierarchical structures to networked
structures. Governments, in many ways, have just been keeping up organizationally with the societies they govern.
In section 1, I will review a number of the factors that have focused
attention on executive transgovernmental networks, but without
claiming that they are entirely new and without attempting to duplicate the work of political scientists in pinpointing the causes of their
most modern manifestations. For present purposes, it is more important
to identify and describe government networks than to explain them,
and, above all, to understand how they are changing the present and
future of global governance. To that end, section 2 examines the different places that executive transgovernmental networks can be found,
both within international organizations and without. It also highlights
the pioneering nature of EU governance, which is heavily dependent
on networks of both ministers and regulators.
Section 3 sets forth what these networks actually do: exchanging information; coordinating policy; cooperating on enforcement issues;
collecting and distilling best practices; exporting particular regulatory
forms; bolstering their members in domestic bureaucratic politics; and
transmitting information about their members’ reputations. These networks and their activities are not necessarily way-stations on the road
to more formal organizations; they are themselves an organizational
form of global governance. Moreover, the types of governance functions they can perform—and those they cannot—are also not necessarily imitations of “real” governance, but rather a distinctive type of
governance that may be more appropriate for the global level.
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1. A NEW PHENOMENON?
Is executive transgovernmentalism really new? As previously mentioned, Francis Bator’s 1972 testimony before Congress pointed to the
increasing complexity of connections undergirding the setting and implementation of foreign policy,9 while already in 1974 Keohane and
Nye were able to identify transgovernmental activity as a separate
sphere of action within the wider range of transnational activities.10
Their principal interest in doing so was to identify the various ways in
which transgovernmental politics, as well as transnational politics,
could help international organizations to play an important role in
world politics.11 Along the way, they identiﬁed different types of transgovernmental activity (among them policy coordination and coalition
building), speciﬁed the conditions under which transgovernmental
networks are most likely to form, and speciﬁed different types of interactions between international organizations and transgovernmental
networks.
Keohane and Nye excluded heads of state from their analysis on the
grounds that it would be odd to regard “a head-of-state meeting, at which
new initiatives that deviate from established policy are taken, as an example of transgovernmental politics.”12 Fifteen years later, however,
Robert Putnam developed the idea of the “two-level game,” whereby
heads of state manipulate international policy to enhance their strength
domestically and take advantage of domestic politics to strengthen their
hands in international negotiation. The central insight of two-level–
game analysis is that these games are separate but interrelated because
“each national political leader appears at both game boards.”13 The result,
at the international level, is that executives have more room to “pursue
[their] own conception[s] of the national interest.”14
Not only do presidents and other heads of state operate autonomously, they often do so in order to improve their own domestic
standing and that of their counterparts. In the logic of the two-level
game, executives are aware that they can expect more frequent and
more favorable international agreements if their negotiating partners
have strong domestic standing, as any agreements reached at the inter-
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national game-board are then more likely to be ratiﬁed at the domestic
board. Therefore, each negotiator at the international level “has a
strong interest in the popularity of his opposite number.”15 For example, Yasser Arafat’s frequent visits to the Clinton White House can be
interpreted as efforts to improve Arafat’s domestic standing to give him
greater room to conclude a comprehensive peace settlement.
Two-level–game analysis made it easier to identify head-of-state
networks as part of the larger set of executive transgovernmental networks. At the same time, events of the 1990s cast a new light on the
entire phenomenon of transgovernmentalism, which was embedded
within the larger resurgence of transnational action of all types. As the
bipolar state system of the Cold War disappeared and nonstate, substate, and supranational actors rode the tide of globalization, pundits
and many scholars began heralding the era of complex, multilevel,
global governance, tied together by networks.16
Early on, Peter Haas explored the role and power of “epistemic communities,” which he deﬁned as networks “of professionals with recognized expertise and competence in a particular domain and an authoritative claim to policy-relevant knowledge within that domain or
issue-area.”17 Later work absorbed the insights about the power of
shared learning and knowledge production generated by the literature
on epistemic communities but focused on more concrete and observable organizational forms. A number of convergent factors focused
growing attention on the more speciﬁc phenomenon of executive
transgovernmental networks, particularly among regulators.
First were observable changes in the organization and activities of
national ﬁnancial regulators. Under the auspices of the BIS the centralbank governors of the G-10 countries created the Basel Committee on
Banking Supervision in 1974. It is now composed of the representatives of thirteen central banks that regulate the world’s largest banking
markets.18 Between 1975 and 1992 it issued the Basel Concordat, with
several sets of subsequent amendments, to enhance cooperation between regulators of multinational banks by dividing speciﬁed tasks between home-country and host-country regulators. In 1988 the Basel
Committee issued a set of capital adequacy standards to be adopted as
the new regulatory standard by all member countries, which had a
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sharp impact on the availability of credit in the world’s most important
economies.19 IOSCO emerged in 1984, followed in the 1990s by the
creation of IAIS and then a network of all three of these organizations
and other national and international ofﬁcials responsible for ﬁnancial
stability around the world called the Financial Stability Forum.20 As a
number of scholars point out, these “organizations” do not ﬁt the model
of an organization held either by international lawyers or political scientists: they are not composed of states and constituted by treaty; they
do not have legal standing; they have no headquarters.21 According to
Sol Picciotto, however, they “form part of a more general shift from
‘government’ to ‘governance,’ involving the delegation or transfer of
public functions to particularized bodies, operating on the basis of professional or scientiﬁc techniques.”22
A second major impetus for the study of transgovernmental regulatory networks has been the emergence of a new multilayered regulatory
system, concentrated among OECD countries.23 The governments of
these countries have had to respond to deepening economic and ﬁnancial integration and increasing interdependence by developing strategies for regulatory cooperation and rapprochement. Ongoing regulatory cooperation, in turn, is the foundation for a transgovernmental
network. As an OECD study concluded in 1994, however, the new
forms of governance necessary to make regulatory cooperation work
cannot simply follow function. They must instead be managed within
a principled framework designed not only to improve their effectiveness and the quality of their output, but also to “protect democratic
processes.”24
Third, the most concentrated site for multilevel governance, and
particularly transgovernmental regulatory interactions, is the European
Union itself. In the wake of the completion of the single market in
1992, the European Union has emerged as a regulatory state, exercising
power through rule making rather than taxing and spending.25 In response to the challenges of trying to harmonize or at least reconcile the
regulations of its diverse and growing membership, the European
Union has developed a system of regulation by networks, located in the
EU Council of Ministers and closely connected to the complex process
of “comitology” that surrounds council decision making.26 The ques-
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tion now confronting a growing number of legal scholars and political
theorists is how decision making by networks of national regulators ﬁts
with varying national models of European democracy.27
Fourth is the emergence of a system of transatlantic governance to
help foster and manage the increasingly dense web of transatlantic economic cooperation.28 David Vogel, for example, points out that “[a]s
the regulatory competence of the EU has expanded, so have both
formal and information discussions between regulatory ofﬁcials in
Washington and Brussels. These ofﬁcials now regularly monitor and
exchange information about each other’s proposals and policies, especially those likely to affect bilateral trade.”29 Although transatlantic
regulatory relations may seem only a subset of the larger multilayered
regulatory system just discussed, they take place within the framework
of speciﬁc initiatives launched by heads of state. As described by Mark
Pollack and Gregory Shaffer, transatlantic governance involves cooperation at the intergovernmental level, the transgovernmental level,
and the transnational level.30 The evolution of transatlantic relations
over the course of the 1990s has thus spawned complicated questions
concerning the interrelationship and relative importance of these
three levels.31
Finally, executive transgovernmental networks play an important
role in several recent and still actively debated theories of why states
comply with international rules. Abram and Antonia Chayes and
Harold Koh have emphasized the importance of regular interaction,
dialogue, and “jawboning” among networks of government ofﬁcials at
both the international and transnational levels.32 Both theories penetrate the traditional black box of the state to focus on the activities of
speciﬁc government institutions and ofﬁcials.
So are they new? Does it matter? Government ofﬁcials have been
linking up with their counterparts for a long time to get the actual business of foreign affairs done. But the scope and substance of that business has expanded; the range and intensity of transgovernmental ties
have increased and in many cases become institutionalized; the advantages of transgovernmentalism have become more prominent while the
disadvantages of many more formal international institutions have become clearer. Perhaps most important, as the line between “national”

REGULATORS



45

and “international” affairs blurs, national ofﬁcials ﬁnd that they need
to negotiate across borders to do business they could once accomplish
solely at home. In sum, even if not new, government networks are increasingly noteworthy.

2. WHERE ARE THEY?
Where are these networks of executive-branch ofﬁcials? In some familiar places and some new ones. It is possible to identify three types of
networks, each arising and operating in a different context. First are
those networks of executive ofﬁcials that develop within established
international organizations. Second are networks of ofﬁcials that develop under the umbrella of an agreement negotiated by heads of state.
And third are the networks that have attracted the most attention over
the past decade—networks of national regulators that develop outside
any formal framework. These networks arise spontaneously from a need
to work together to address common problems; in some cases members
interact sufﬁciently autonomously to require the institutionalization of
their activities in their own transgovernmental regulatory organizations.33 These three types are interlinked in many ways: some may seem
such a standard part of the international furniture as to be beneath notice, while others compete directly with actual or possible international organizations.

Government Networks within International Organizations
National government ofﬁcials have always networked within international organizations. After the fanfare of signing the treaty and actually
creating the organization, the heads of state go home and leave the task
of actually getting on with the business of the organization to national
government ofﬁcials from whatever sector of government is involved.
Indeed, depending on the subject area, they often play a role in the creation of the institution—U.S. Assistant Secretary of the Treasury Harry
Dexter White was certainly present at Bretton Woods.34 But certainly
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once an institution has been established, whether to regulate international labor, the environment, health, crime, or the sprawling and increasingly untidy global markets, it will fall to the national ministries or
agencies in the relevant sector to work with the nascent international
secretariat ofﬁcially charged to represent the organization’s interests.
Keohane and Nye describe networks of government ministers
within international organizations as emblematic of the “club model”
of international institutions.35 Within a particular intergovernmental
institution established by treaty, “cabinet ministers or the equivalent,
working in the same issue-area, initially from a relatively small number
of relatively rich countries, got together to make rules. Trade ministers
dominated GATT; ﬁnance ministers ran the IMF; defense and foreign
ministers met at NATO; central bankers at the Bank for International
Settlements (BIS).”36 This mode of operation was very efﬁcient for participating governments because the relatively small and like-minded
number of ministers involved came to form a negotiating “club” in
which they reached agreements and then reported them to national
legislatures and publics.37
The OECD is the quintessential host of transgovernmental regulatory networks, as well as a catalyst for their creation. Its primary function, at least in recent decades, has been to convene government ofﬁcials in speciﬁc ﬁelds to ﬁgure out the best ways to ﬁx a common
economic or regulatory problem and sometimes to promulgate a model
code for its solution.38 As discussed above, the EU Council of Ministers
operates the same way, although council members exercise actual decision-making power. Finally, in some cases, the secretariat of an international institution deliberately encourages the formation of a network
of ofﬁcials from speciﬁc governments to act as a negotiating vanguard
in developing new rules ultimately designed to apply to all members.39

Government Networks within the Framework of an
Executive Agreement
The second type of transgovernmental network is more striking as a
form of governance, in that it emerges outside formal international in-
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stitutions. Nevertheless, the members of these networks operate within
a framework agreed on at least by the heads of their respective governments. A prime recent example are transatlantic transgovernmental
interactions speciﬁcally authorized and encouraged by executive agreement. Pollack and Shaffer chronicle a series of executive agreements
between the President of the United States and the president of the EU
Commission to foster increased cooperation, including the Transatlantic Declaration of 1990, the New Transatlantic Agenda of 1995
(with a joint U.S.–EU Action Plan attached), and the Transatlantic
Economic Partnership agreement of 1998.40 Each of these agreements
spurred ad hoc meetings between lower-level ofﬁcials, as well as among
businesses and environmental and consumer groups, to address common problems. Many of these networks of lower-level ofﬁcials were
emerging anyway, for functional reasons, but they undoubtedly received a boost from agreements at the top.
Another example is the web of transgovernmental networks among
ﬁnancial ofﬁcials that have emerged as the pragmatic answer to calls for
“a new ﬁnancial architecture for the twenty-ﬁrst century” in the wake
of the Russian and East Asian ﬁnancial crises of 1997 and 1998.41
Notwithstanding a wide range of proposals from academics and policymakers, including one for a global central bank,42 what actually
emerged was a set of ﬁnancial reform proposals from the G-22 that were
subsequently endorsed by the G-7 (now the G-8).43 The United States
pushed for the formation of the G-22 in 1997 to create a transgovernmental network of ofﬁcials from both developed and developing countries, largely to counter the Eurocentric bias of the G-7, the Basel Committee, and the IMF’s “interim committee,” which is itself a group of
ﬁnance ministers.44 The East Asian countries most affected were happy
to leave the details of ﬁnancial reform to the G-22, in lieu of any
grander vision.45 And a number of the more sweeping reform proposals
advanced suggested the formation of still other networks—a G-16 or a
G-15.46
The actual work done within these networks—making policy recommendations, new sets of standards, model codes—is done by ﬁnance
ministers, securities regulators, central bankers, and other ofﬁcials responsible for national economic policy. But they are convened and ap-
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proved by heads of state, often simply through informal agreement or
joint communiqué. In fact, when the G-7 issued a statement on global
economic reform in October 1998, the statement itself was issued by ﬁnance ministers and central bank governors, accompanied by a parallel
statement from heads of government.47

Spontaneous Government Networks: Agencies on the Loose?
In 1974, Keohane and Nye wondered “whether the common interests
of central bankers in a stable currency system have been implemented
as fully by transgovernmental contacts as they might have been.”48 Today, by contrast, the transgovernmental regulatory networks that
have spurred the greatest concern are those that have emerged outside
formal intergovernmental agreements, whether treaties or executive
agreements. The Basel Committee is the leading suspect. The image of
national regulators coming together of their own volition and regularizing their interactions either as a network or a networked organization
raises the specter of agencies on the loose, unrestrained by democratic
accountability.
Some of these networks—like the Basel Committee, IOSCO, and
the INECE—have actually institutionalized themselves as transgovernmental regulatory organizations. The founding and designated
members of these organizations are domestic agencies, or even subnational agencies such as provincial or state regulators. The organizations
themselves tend to operate with a minimum or physical and legal infrastructure; most lack a foundational treaty, and operate under only a
few agreed upon objectives or bylaws. Nothing they do purports to be
legally binding on the members, and there typically are few or no
mechanisms for formal enforcement or implementation. Rather, these
functions are left to the members themselves.
Others are the head-of-state networks like the G-7 or G-8 or the
others that meet initially and then trigger the formation of other executive networks. From a cynical point of view, chief executives may simply want to be seen to be doing something in response to various inter-
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national crises splashed across the front pages. But it seems equally
likely that they actually want to do something—to decide on and implement policies without the delays and complications of formal intergovernmental diplomacy. They may well be seeking to circumvent
their own legislatures and the governments of countries with whom
they did not think they could reach agreement, but less for the purposes
of exclusion than of speed and effectiveness.
Still other networks result from agreements between domestic regulatory agencies of two or more nations. The last few decades have witnessed the emergence of a vast network of such agreements effectively
institutionalizing channels of regulatory cooperation between speciﬁc
countries. These agreements embrace principles that can be implemented by the regulators themselves; they do not need further approval
by national legislators. Widespread use of Memoranda of Understanding (MOUs) and even less formal initiatives has sped the growth of
transgovernmental interaction exponentially, in contrast to the lethargic pace at which traditional treaty negotiations proceed. Further,
while these agreements are most commonly bilateral, they may also
evolve into plurilateral arrangements, offering greater scope but less
formality than traditional transgovernmental organizations.49
Financial regulatory networks are an example of such spontaneous
networks created by agreements among domestic agencies. The Financial Crimes Enforcement Network (FINCEN) is a “means of bringing
people and information together to ﬁght the complex problem of
money laundering” through “information sharing among law enforcement agencies and its other partners in the regulatory and ﬁnancial
communities.”50 FINCEN’s International Coordination Group includes domestic regulators in a variety of states and provides “knowledge, policy recommendations, and staff support for international
anti-money laundering efforts.”51 Similarly, the Egmont Group is a
“worldwide network of Financial Intelligence Units” (FIUs) that serves
as a “forum for FIUs around the world to improve support to their respective governments in the ﬁght against ﬁnancial crimes.”52 Egmont
includes sixty-nine member countries from all parts of the world.53
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Putting It All Together: Pioneering New Forms of Regional and
Global Organization
Collections of different types of these networks can themselves constitute a new form of international organization. I discuss these “networks
of networks” more extensively in chapter 4, but offer a brief overview
here. APEC was driven initially by meetings of heads of state, which
then devolved to regular meetings of ﬁnance ministers and other economic regulators, and then ultimately to meetings of parliamentarians,
as described in chapter 3. Its formal title as an “organization” is a “cooperation,” essentially a term for institutionalized cooperation through
regular meetings of different types of transgovernmental ofﬁcials—ﬁrst
from the executive branch, then later judges and legislators.
Similarly, the birth of a new organization entitled the Conference
and Interaction on Conﬁdence-building Measures in Central Asia
(CICA) was a meeting of the heads of states of the member-countries,
together with representatives from various observer-states and participating international organizations.54 Organizations entitled “conferences,” like the original Conference on Security and Cooperation in
Europe (CSCE), are initially created as forums for transgovernmental
networks, led by heads of state. Over time, as with CSCE becoming the
Organization for Security and Cooperation in Europe (OSCE), they
may ripen into more traditional organizations. But they need not.
The most highly developed and innovative transgovernmental system is the European Union. Legal scholar Renaud Dehousse describes
a basic paradox in EU governance: “increased uniformity is certainly
needed; [but] greater centralization is politically inconceivable, and
probably undesirable.”55 The response is regulation by networks—networks of national ofﬁcials.56 The question now confronting a growing
number of legal scholars and political theorists is how decision making
by these networks ﬁts with varying national models of European
democracy.
The European Union itself sits within a broader set of regulatory
networks among OECD countries. OECD ofﬁcials see all OECD
member states, including the United States, all EU members, Japan,
and now South Korea and Mexico, as participating in a multilayered
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regulatory system.57 The infrastructure of this system is government
networks.
Put these all together and the world becomes a world of concentric
circles of regulatory networks, although with different centers. Fred
Bergsten has explicitly called for global ﬁnancial governance by “concentric network of largely informal groups to manage international
economic and monetary affairs; a core G-2 comprising the United
States and Europe; a G-3 including Japan; the existing G-7, G-10, and
G-22 to engage the next tier of countries.”58 Alternatively, it is quite
possible to envision global governance by government networks as radiating outward from the European Union itself, which is pioneering a
way for states to govern themselves collectively without giving up their
identity as separate and still largely sovereign states. Still another vision, given APEC and the growth of transgovernmental networks in
NAFTA, is of concentric circles of government networks spreading
from various regions in the world. The relative density of these circles
in different regions is likely to reﬂect a host of different factors: relative
homogeneity of political systems; degree of trust among government
ofﬁcials; degree of economic development; degree of economic interdependence, shading into genuine economic integration; and relative
willingness of national governments speciﬁcally to delegate government functions beyond their borders to networks of national ofﬁcials.

3. WHAT DO THEY DO?
So what exactly do government networks do? Their members talk a lot.
Indeed, in one category of networks, talking is the primary activity.
These are information networks, created and sustained by the valuable
exchange of ideas, techniques, experiences, and problems. In many
ways these networks create the equivalent of collective memory and
collective brainstorming over time. In a second category of networks,
talk leads to action—direct aid in enforcing speciﬁc regulations against
speciﬁc subjects. These are enforcement networks, which also encompass training and technical-assistance programs of developed-country
regulators for their counterparts in developing countries in order to
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build the recipients’ capacity to enforce their own domestic regulations. A third category comprises harmonization networks—networks
that, to facilitate trade, provide the infrastructure for complicated
technical negotiations aimed at harmonizing one nation’s laws and regulations with another’s. Harmonizing distinctive national laws can
have signiﬁcant policy implications, which makes harmonization networks suspect for those concerned about democratic input into the regulatory process.
These three types of networks have overlapping functions—harmonization and enforcement networks also exchange information and offer assistance; information networks can also make common policy for
their members under certain circumstances. Nevertheless, this basic
categorization helps us think about what functions government networks perform and what impact they have, a subject for chapter 5. The
typology applies to vertical as well as horizontal networks, although as
yet very few vertical regulatory networks exist. It also applies to networks of judges and legislators as well regulators.

Information Networks
The glue of any transgovernmental network is the exchange of information and ideas. Put a group of environmental regulators, central
bankers, or utilities commissioners in a room and they will begin talking about different techniques of regulation, commiserating about
common problems, and brainstorming new approaches. To take one
example, from an annual conference of utilities regulators from around
the world, one participant is reported as carrying two notebooks. One
notebook is used to write down ideas stemming from the meeting, the
other simply to write down information learned about current techniques of utilities regulation. In this regard, meetings of national government ofﬁcials are no different from professional conferences in myriad other professions. As an hour in any big convention hotel will
attest, participants go to panels on new developments and techniques
in their profession, hold roundtable discussions sharing experiences,
and network furiously in the lobbies.
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Link government ofﬁcials across the internet and their networks become more durable—by virtue of being virtual. They exchange data of
different types, organization charts and policies, and lessons learned
from speciﬁc experiences. Indeed, antitrust regulators are in such constant informal communication that one observer has concluded from
interviews with these regulators that “[p]hone, email, and fax are the
primary mode of contemporary international regulatory diplomacy.”59
Some information exchanges are more purposeful. For instance, the
EPA and its Mexican counterpart, PROFEPA, have exchanged information on their respective policies for assessing monetary penalties in
enforcement cases, on administrative enforcement procedure, on the
development of programs for criminal environmental enforcement,
and more. They have also exchanged statistics on enforcement activities and accomplishments. In doing so, they were able to identify differing methodologies and capabilities for enforcement activities.60 Further, the Commission on Environmental Cooperation and its standing
North American Working Group on Environmental Enforcement and
Compliance Cooperation, consisting of regulators from the United
States, Mexico, and Canada, regularly convenes meetings and workshops to exchange information on cross-border pollution issues.61
Not surprisingly, information exchange through transgovernmental
networks is particularly important among agencies that engage in the
business of gathering information. Following the September 11 attack
on the United States, American intelligence agencies called for enhanced intelligence cooperation to combat international terrorism.
According to press reports, this call may have led to diplomatic breakthroughs and long-term global realignments through the sharing of
information between countries that previously “did not talk to one
another.”62
In addition to exchanging information, information networks often
actively collect and distill information about how their members do
business. The standard product of this distillation is a code of “best
practices,” meaning a set of the best possible means for achieving a desired result identiﬁed by any members of the network at a given point
in time.63 The Basel Committee, IOSCO, and ﬁnancial regulators
around the world have all issued codes of best practices on everything
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from how to regulate securities markets to how to prevent money laundering. Indeed, IOSCO has even issued a set of principles for concluding MOUs, which is essentially a set of best practices for transgovernmental networking. One example of such a code is the Basel
Committee’s Core Principles for Effective Banking Supervision, released
in 1997. Distilled from the practices and policies of member states, it
“provides a comprehensive blueprint for an effective [ﬁnancial] supervisory system.”64
Participants in information networks can also actively cooperate in
uncovering new information of value to all members. Again in the area
of securities regulation, IOSCO has led to coordination of research
among members to try to respond to new regulatory challenges posed
by globalization. Similarly, the FATF, created by the G-7 in 1989, has
tried to fulﬁll its mission of reducing money laundering by promoting
standards designed to provide countries with a blueprint for the establishment and implementation of anti-money-laundering laws and programs. In addition, law enforcement ofﬁcials from the FATF countries
meet each year to exchange information on signiﬁcant money-laundering cases and operations. These annual “Typologies” exercises are
important opportunities for operational experts to identify and describe
current money-laundering trends and effective countermeasures.65
Equally important is the information that participants in a network
exchange about each other—concerning competence, quality, integrity, and professionalism. Once a network is established, it essentially becomes a conduit for information about members’ reputations—
even if they didn’t have or care about their reputations beforehand.
Having and caring about a reputation among one’s peers is a very powerful tool of professional socialization—in the profession of governance
no less than in the private or nonproﬁt sector. To the extent that the
bond between members of a network is that they face common challenges and responsibilities, they are likely to strengthen norms of professionalism. It is likely that evident violations of those norms would
quickly be transmitted across the network, raising the cost of those
violations.
Giandomenico Majone refers to such networks within the European
Union as “bearers of reputation,” observing that they “facilitate the de-
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velopment of behavioral standards and working practices that create
shared expectations and enhance the effectiveness of the social mechanisms of reputational enforcement.”66 For example, the European
Agency for the Evaluation of Medicinal Products “works closely with
the corresponding national authorities,” linking together national
agencies that have an incentive “to maintain their reputation in the
eyes of the other members of the network.”67
Reputation is particularly important to the extent that speciﬁc government networks themselves embody a system of regulation by information, in which power ﬂows not from coercive capacity but from an
ability to exercise inﬂuence through knowledge and persuasion.68 The
EU has pioneered this type of regulation through networks of national
regulators operating within the framework of Brussels-based governance.
Here more than ever, success in exercising this kind of power requires an
agency to establish its credibility and professional reputation.69

Enforcement Networks
A second type of network focuses primarily on enhancing cooperation
among national regulators to enforce existing national laws and rules.
As the subjects they regulate—from criminals to corporations—move
across borders, they must expand their regulatory reach by initiating
contact with their foreign counterparts. In some cases, as with antitrust
networks between the United States and the European Union, the exchange of conﬁdential information is authorized by Congress. In other
cases, these networks have just evolved. In many instances they overlap with information networks, but they engage in sufﬁciently specialized kinds of activity to merit separate discussion.
Sharing Intelligence in Speciﬁc Cases
Not surprisingly, enforcement networks are densest among those government ofﬁcials whose job is actually law enforcement: police ofﬁcers,
customs ofﬁcials, drug agents, and prosecutors. The best example is Interpol, or the International Police Organization. Interpol has a General
Secretariat that offers exchange of information through an automated
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search facility operating twenty-four hours a day in four languages, issues international “wanted” notices, distributes international publications and updates, convenes international conferences and symposia
on policing matters, offers forensic services, and makes specialist analysts available for assistance and support of local police efforts.70 With a
membership of 179 police agencies from different countries, it is the
second largest international organization after the United Nations,
which makes it all the more remarkable that it was not founded by a
treaty and does not belong within any other international political
body.71
Other examples include the EU criminal enforcement network,
known as Trevi, which was initially created in 1976 as a forum to exchange information regarding terrorism. It was later expanded to deal
with international organized crime and public order. At the highest
level, Trevi is run by ministers who are responsible for internal security
matters in their own member-states. The European Union also has a
criminal enforcement network (EMP) with twelve Middle Eastern
countries.72 Two additional groups—the Dublin Group and the Pompidou Group—provide the auspices for antidrug cooperation between
the European Union, the United States, and several other states. And
in the Western Hemisphere, the annual International Drug Enforcement Conference (IDEC) brings together upper-level drug law–enforcement ofﬁcials from South, Central, and North America, as well as
the Caribbean, to share drug-related intelligence and develop operational strategies that can be used against international drug trafﬁckers.
Moving away from pure criminal law, the U.S. International Antitrust Enforcement Assistance Act of 1994 authorizes the antitrust division of the Justice Department to “provide assistance to foreign authorities regarding possible violation of the foreign antitrust laws . . . if
U.S. authorities are conﬁdent that the foreign authorities will reciprocate.”73 The United States and the European Union now cooperate directly on many cases of mutual interest, to the extent, in the words of
one observer, that they have come “to redeﬁne their roles as members
of a transatlantic community of professionals dealing with common
problems.”74
At a very concrete level, enforcement cooperation is exactly the
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sharing of information and the collaborative development of speciﬁc
enforcement strategies in individual cases. The next step is cooperating
in strategic priority setting and targeting, as well as in taking measures
to promote citizen compliance with the relevant laws and to monitor
that compliance. Measures to promote compliance in turn can lead to
consultation on the provisions of the law in the ﬁrst place. Yet all of
these activities will come to naught if some members of the network do
not have sufﬁcient capacity—buildings, computers, personnel, training—actually to engage in enforcement activity. All the will and cooperation in the world cannot compensate for lack of capacity. One of
the principal activities of enforcement networks thus becomes capacity-building through technical assistance and training.
Capacity Building
When the ofﬁcial U.S. foreign aid budget is tallied, it does not include
technical assistance from the SEC, the EPA, the Justice Department,
or the Treasury Department. Yet all of these parts of the U.S. government provide growing amounts of such assistance to their counterparts
around the world. During ﬁscal year 2002, the SEC provided training
to over ﬁve hundred ofﬁcials from eighty-seven countries.75 The EPA
offers twenty-three courses to train foreign regulators and environmental ofﬁcials.76 These agencies are working to build regulatory capacity in
countries with poorly developed or weak legal systems—capacity to enforce not only national regulations, but also international and foreign
law when necessary. The aim is not altruism. It results from the recognition that a global regulatory system based on transgovernmental networks is only as strong as its weakest link.
Consider. Each year the SEC hosts “major training program[s] for
foreign securities regulators” which, by 2000, had trained over 1,260
regulators from more than one hundred countries.77 The United States
has trained all of Mexico’s environmental regulators. And in the area
of competition policy, for example, Spencer Weber Waller notes that
“the rest of the world looks to the United States as one of the most important sources of learning about competition law.”78 Similarly other
countries and international networks themselves engage in such training processes. Through the biannual International Conference of Bank-
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ing Supervisors, the Basel Committee itself provides training and assistance to regulators around the world.79 Through the Emerging Markets
Committee, IOSCO offers “training programs for the staff of members”
and facilitates the “exchange of information and transfer of technology
and expertise.”80
Technical assistance can extend beyond training to actual help with
establishing a regulatory ofﬁce. Mexican environmental regulatory cooperation with the EPA led to the creation of PROFEPA, a largely
U.S.-trained environmental enforcement ofﬁce.81 The SEC has concluded MOUs with many foreign securities regulators not only to create a framework for cooperation, but also to provide technical assistance that seeks to establish mini-SECs abroad.82 If a foreign authority
does not have sufﬁcient power under its domestic law to replicate the
SEC’s principal features, then the SEC generally requests it to obtain
legislation to enable it to do so. Again, the aim is to create a counterpart node in the transgovernmental network. In other examples, the
International Criminal Investigative Training Assistance Program of
the U.S. Department of Justice has as its watchword: “Building Law
Enforcement Institutions Worldwide.”83 Assistance from the Pentagon
also helps build actual military infrastructure in other countries.
Training and capacity building, like simple information exchange, is
a two-way street. Even as the EPA was trying to train their Mexican
counterparts to replicate the EPA in Mexico, Mexican ofﬁcials were
training EPA ofﬁcials as well—teaching them about Mexican practices
and policies.84 Further, they help instill a sense of professional community among all concerned. In April 1998 the FBI informed the U.S.
Senate of its growing cooperation with Central European countries and
republics of the former Soviet Union. In particular, the bureau stressed
the importance of training foreign law enforcement ofﬁcers through
the FBI’s National Academy program, which helps build “cop-to-cop
relationships not only between law enforcement from the United
States and participating countries, but also between ofﬁcers from participating countries themselves.”85
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Harmonization Networks
Many of the most powerful transgovernmental networks are a product
of harmonization agreements. Generally acting within the framework
of a trade agreement, often with a speciﬁc legislative mandate, regulators may work together to harmonize regulatory standards, such as
product-safety standards, with the overt aim of achieving efﬁciency.86
Critics of harmonization, led by the U.S. advocacy group Public Citizen, charge that these harmonization initiatives often result in quiet
changes to domestic regulation in ways that cannot be justiﬁed solely
by efﬁciency gains.87 Behind the facade of technical adjustments for improved coordination of regulations and uniformity of standards lie subtle adjustments in levels of consumer, environmental, and social protection of all kinds—or so it is argued. Harmonization efforts thus
demonstrate the complex interrelationship between formal international agreements, transgovernmental interaction, and domestic regulation—a relationship that may often produce unintended consequences.
Harmonization involves “the adoption of an international standard
that adjusts the regulatory standards or procedures of two or more
countries until they are the same.”88 Harmonization is often required by
trade agreements such as NAFTA and the WTO, resulting in harmonization networks of countries moving toward a single standard. The
process is currently underway on issues ranging from public health and
food safety to consumer, worker and environmental protection policies.89 More speciﬁcally, the Agreement on Technical Barriers to Trade
obligates the United States to “use international standards . . . as a basis for technical regulation.”90 Similarly, “U.S. and EC regulators are informally cooperating in the writing of international aviation standards,” even in the absence of a harmonization or mutual-recognition
agreement by trade negotiators.91
A less demanding alternative to harmonization is mutual recognition by two countries of each other’s regulatory standards and decisions
on speciﬁc cases. Mutual-recognition agreements (MRAs) are widely
used in the EU; in effect, country A agrees to substitute country B’s reg-
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ulatory apparatus for its own with regard to products and services originating in country B. This step automatically connects the regulators in
both countries. Beyond the European Union, MRAs have emerged between the United States and the European Union, now linking the
regulators in all ﬁfteen (soon to be twenty-ﬁve) EU members to their
U.S. counterparts.
Harmonization processes and MRAs can provide valuable cover in
domestic bureaucratic battles. According to Kalypso Nicolaïdis, an expert on these types of negotiations, “regulators from both sides who
have been talking to one another under the aegis of technical cooperation can enter into a transnational alliance and jointly resist capture
of ‘their’ issue by the trade community.”92 She offers as an example the
FAA’s ability to keep aviation standards out of trade negotiations by
collaborating with other aviation regulators.93 Similarly, the FDA
reached an MRA with its foreign counterparts that essentially allowed
it “to delegate its foreign inspections to foreign bodies,” a move that allowed it to husband scarce resources and helped preserve its regulatory
autonomy and possibly its very existence.94 Such bureaucratic bolstering is exactly the type of effect about which public interest groups such
as Public Citizen worry, although they probably would not object to
strengthening the hand of environmentalists and aviation regulators
against trade ofﬁcials!
Overall, the difference between beneﬁcial bolstering and worrisome
collusion is likely to be in the eye of the beholder. In some situations it
is quite possible that the bolstering process works not to advance special interests, but rather to support clean government against corrupt
government and professional practices against openly politicized
processes. On the other hand, Spencer Weber Waller makes the point
that in antitrust matters a community of international scholars, lawyers, and competition ofﬁcials have “learned to think, speak, and write
about competition issues in a similar way” through their participation
in “bilateral and multilateral discussions, national and international
bar associations, common conferences, and specialized publications.”95
He concludes that this community has become an interest group itself,
seeking “to improve its power, prestige, jurisdiction, and resources in
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competition with other bureaucratic and nongovernmental interest
groups.”96
But is the emergence of transgovernmental networks of different
types of regulators operating as their own interest groups a good or bad
thing? When the U.S. Department of Justice proposes the creation of a
Global Competition Network as a forum for countries to “formulate
and develop consensus on proposals for procedural and substantive
convergence of antitrust enforcement,” it is not surprising that many
corporations and commentators might ﬁnd reason to worry—depending on the ideas and principles around which the members of such a
network are likely to converge.97 But then what of INECE, founded by
Dutch and the American environmental regulators? Suppose that network produces convergence around higher environmental standards
worldwide?
Chapter 6 takes on these questions directly. It should be evident
that they cannot be answered categorically on one side or the other.
But harmonization networks, real or perceived, often raise hackles.
They may be networks explicitly charged with harmonizing a speciﬁc
area of law or regulation, or, more broadly, information and enforcement networks that simply begin to generate convergence around a set
of common ideas, approaches, and principles. What they do, or what
they are thought to do, matters increasingly to an increasing number of
people.

4. CONCLUSION
When the Pakistani army staged a coup in October 1999, the Clinton
administration sent a stern protest to the new, self-appointed ruler,
General Pervez Musharraf. A nuclear-capable, unstable nation had
plunged into fresh turmoil, and Washington waited anxiously: How
would Musharraf respond? When the general ﬁnally placed his call, it
was not to President Clinton, Secretary of State Madeleine K. Albright, Defense Secretary William S. Cohen, or the U.S. ambassador in
Islamabad. Instead, Musharraf telephoned Gen. Anthony C. Zinni of
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the U.S. Marines, who happened to be sitting with Cohen at an airﬁeld
in Egypt.
American generals and admirals, emissaries of the world’s strongest
military for ﬁfty years, have long exercised independent inﬂuence
abroad, jockeying with diplomats and intelligence agencies to shape
U.S. foreign policy. But the swelling institution of the CINC has
shifted this balance during the 1990s. Sheer budgetary prowess is one
reason. Another is that the nature of post–Cold War U.S. military engagements, emphasizing peacekeeping and nation building, has steadily
pushed the uniformed CINCs into expanded diplomatic and political
roles.98
Transgovernmentalism in the executive branch is well established.
Executive-branch ofﬁcials have long been charged with implementing
international agreements within their domain of expertise; they also
formed “clubs” within various international organizations. More recently, however, chief executives, top ministers, and independent regulators have all reached out speciﬁcally to their foreign counterparts for
a wide variety of purposes. Some of the resulting networks have become sufﬁciently institutionalized as to become transgovernmental
regulatory organizations. This relative formalization resulted not from
any actual international negotiations but simply from sufﬁciently regular meetings that the participating regulators decided to constitute
themselves an organization. Other regulatory networks are much
looser, consisting of webs of bilateral and plurilateral agreements between speciﬁc regulatory agencies cemented by MOUs.
Heads of state and top ministers, most frequently economic ministers, have done the same thing, although their networks are not dubbed
organizations but rather “groups,” as in the G-7, the G-8, the G-20.
These are essentially institutionalized summits of the ofﬁcials involved.
They have played an important role in responding to ﬁnancial and political crises such as the East Asian ﬁnancial crisis, the Russian ﬁnancial crisis, and more recently problems of terrorists and states sponsoring terrorism purchasing nuclear and other deadly materials in the
former Soviet Union. The G-20 is also engaged in longer-term examination of how to reshape the international ﬁnancial architecture to include the concerns of developing-country economies.

REGULATORS



63

These various networks, crisscrossing one another in different regional and global conﬁgurations, fall into three broad categories of activity. In information networks, participants exchange information on
common problems and actual and potential solutions. They collect information on various national regulatory practices and distill them into
codes of best practices, which they then disseminate with the special
imprimatur of a transgovernmental organization—beneﬁting not only
from combined technical expertise, but also from the ability to change
and amend these practices as new information, which also includes information about each other’s reputation for probity and competence, is
received.
In enforcement networks, members help each other enforce national laws by exchanging information and actively assisting one another in tracking down criminals, monopolists and unfair competitors,
polluters, and other violators of the web of national and international
regulations. Some members, from the advanced industrial democracies,
consciously export their structure, organization, and mode of operation
through technical assistance and training in developing countries.
Replicating these basic features then makes enforcement cooperation
that much easier. It also builds governance capacity in many countries.
Finally, harmonization networks allow their members to engage in
the ongoing, often highly detailed work of making national laws in a
particular regulatory area consistent with one another. These networks
are generally authorized by some international agreement between the
participating countries. But the work of harmonization by networks of
regulators entrusts many important choices to technical expertise and
can allow network members to bolster one another in domestic bureaucratic struggles. Such bolstering could mean the privileging of a
technocratic over a democratic policy outcome, but it could also mean
supporting an independent regulatory voice against corrupt political
pressure.
In all these areas, regulators genuinely are the new diplomats—on
the front lines of issues that were once the exclusive preserve of domestic policy, but that now cannot be resolved by national authorities
alone. These regulators must often work side by side with the “old
diplomats,” the highly trained members of national foreign services
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who must tackle delicate issues of statecraft. But the world of ambassadors in diplomatic dress presenting their nations’ views to one another
on a select set of security and economic issues is gone.
Many readers will not be surprised by this assertion. We have grown
accustomed to a world in which ﬁnance ministers issue their own communiqués. But what few foreign policy observers realize is that the same
embassy logs that are recording the visits of regulators networking with
their national counterparts are also increasingly recording the visits of
judges. Judicial networks, which I will examine the next chapter, have
developed differently from regulatory networks, but comprise a distinctive and increasingly important world of their own.

O
TW

Judges: Constructing a Global
Legal System

The greater use of foreign material affords another
source, another tool for the construction of better judgments. . . . The greater use of foreign materials by courts
and counsel in all countries can, I think, only enhance
their effectiveness and sophistication.
—Canadian Supreme Court Justice G.V. La Forest1

Globalization is generally thought of in terms of corporations
more than courts, global markets more than global justice. Yet judges
around the world are talking to one another: exchanging opinions,
meeting face to face in seminars and judicial organizations, and even
negotiating with one another over the outcome of speciﬁc cases. The
Federal Judicial Conference established a Committee on International
Judicial Relations in 1993 to conduct a wide variety of exchanges and
training programs with foreign courts. The U.S. Supreme Court has
regular summits with its counterpart in the European Union, the ECJ;
it has also visited the House of Lords, the German Federal Constitu-
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tional Court, the French Conseil d’Etat, the Indian Supreme Court,
and the Mexican Supreme Court. Beyond the United States, to take
only one recent example, the United Nations Environment Programme (UNEP) and the INECE—itself a regulators network—organized a Global Judges Symposium in conjunction with the UN Conference on Sustainable Development in Johannesburg. The symposium
brought together over one hundred of the world’s most senior judges
from over eighty countries to discuss improving the adoption and implementation of environment-related laws.
One result of this judicial globalization is an increasingly global constitutional jurisprudence, in which courts are referring to each other’s
decisions on issues ranging from free speech to privacy rights to the
death penalty. To cite a recent example from our own Supreme Court,
Justice Stephen Breyer recently cited cases from Zimbabwe, India,
South Africa, and Canada, most of which in turn cite one another.2 A
Canadian constitutional court justice, noting this phenomenon, observes that unlike past legal borrowings across borders, judges are now
engaged not in passive reception of foreign decisions, but in active and
ongoing dialogue.3 She chides the United States Supreme Court for
lagging behind, but in recent speeches Justices Sandra Day O’Connor
and Stephen Breyer have urged American lawyers to know and cite
more foreign and international law in their arguments and briefs to
U.S. courts.4 And Chief Justice William Rehnquist now urges all U.S.
judges to participate in international judicial exchanges, on the ground
that it is “important for judges and legal communities of different nations to exchange views, share information and learn to better understand one another and our legal systems.”5
This growing judicial interaction is not only transnational. Judges
are also forging relationships with their regional and international
counterparts. Constitutional courts frequently cite the European Court
of Human Rights alongside the decisions of foreign courts, not only
within Europe but also around the world. Opportunities to build such
“vertical” relationships can only increase; a wave of new international
courts and tribunals has followed in the wake of economic globalization.6 For instance, both NAFTA and the Rome Statute establishing
an international criminal court envision direct relationships between
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national and international tribunals. These relationships are likely to
have important consequences far beyond the intentions of their creators. To take the most prominent example, the catalyst for the creation and implementation of the EU legal system was a set of relationships developed between the ECJ and lower national courts in EU
member states, relationships largely unanticipated by the diplomats negotiating the Treaty of Rome.
Another set of examples of direct and at least quasi-autonomous judicial interaction comes from the realm of private litigation. In a
breach-of-contract case in 1983, Lord Denning observed that he was
faced with a situation in which “one [court] or another must give way.
I wish that we could sit together to discuss it.”7 Twenty years later
courts are sitting together to discuss it, at least virtually. Judges are increasingly entering into various forms of “international judicial negotiation.”8 In transnational bankruptcy disputes, for instance, national
courts are concluding “Cross-Border Insolvency Cooperation Protocols,” which are essentially minitreaties setting forth each side’s role in
resolving the dispute. More generally, at least in the United States,
judges are beginning to develop a distinct doctrine of “judicial comity”:
a set of principles designed to guide courts in giving deference to foreign courts as a matter of respect owed judges by judges, rather than of
the more general respect owed by one nation to another.
Taken together, these wide-ranging examples represent the gradual
construction of a global legal system. It is a far different kind of system
than has traditionally been envisaged by international lawyers. That
vision has always assumed a global legal hierarchy, with a world
supreme court such as the International Court of Justice resolving disputes between states and pronouncing on rules of international law
that would then be applied by national courts around the world.9 What
is in fact emerging is messier and much more complex. It is a system
composed of both horizontal and vertical networks of national and international judges, usually arising from jurisdiction over a common
area of the law or a particular region of the world. The judges who are
participating in these networks are motivated not out of respect for international law per se, or even out of any conscious desire to build a
global system. They are instead driven by a host of more prosaic con-
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cerns, such as judicial politics, the demands of a heavy caseload, and
the new impact of international rules on national litigants.
What these judges share above all is the recognition of one another
as participants in a common judicial enterprise. They see each other
not only as servants and representatives of a particular government or
polity, but also as fellow members of a profession that transcends national borders. They face common substantive and institutional problems; they learn from one another’s experience and reasoning. They
cooperate directly to resolve speciﬁc disputes. And they conceive of
themselves as capable of independent action in both the international
and domestic realms. Indeed, a 1993 resolution by the French Institute
of International Law calls upon national courts to become independent
actors in the international arena and to apply international norms impartially, without deferring to their governments.10
The system these judges are creating is better described as a community of courts than as a centralized hierarchy.11 Nevertheless, it is
emerging as a community with identiﬁable organizing principles. Recognition and elaboration of these principles is critical to understanding
the full scope, implications, and potential of the examples set forth in
this chapter. They include, ﬁrst, a rough conception of checks and balances, both vertical and horizontal. In the most developed set of vertical networks, the EU legal system, neither national nor international
tribunals hold the deﬁnitive upper hand. Horizontally as well, national
courts remain acutely conscious of their prerogatives as representatives
of independent and interdependent sovereigns, even as they recognize
the need for cooperation and even deference to one another.
Second, and relatedly, is a principle of positive conﬂict, in which
judges do not shy from arguing with one another, even acrimoniously,
yet do not fear a fundamental rupture in their relations. In this sense,
judges are drawing on a domestic understanding of transjudicial relations rather than a diplomatic one. Conﬂict in domestic politics is to be
expected and even embraced; conﬂict in traditional unitary state diplomacy is to be avoided or quickly resolved.
Third is a principle of pluralism and legitimate difference, whereby
judges acknowledge the validity of a wide variety of different approaches to the same legal problem. This pluralism is not unbounded,
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however. It operates within a framework of common fundamental values, such as recognition of the necessity of judicial independence and
basic due process.
Fourth, and ﬁnally, is acceptance of the value of persuasive, rather
than coercive, authority. Judges from different legal systems acknowledge the possibility of learning from one another based on relative experience with a particular set of issues and on the quality of reasoning
in speciﬁc decisions.
This chapter sets forth ﬁve different categories of judicial interaction: constitutional cross-fertilization, the construction of a global
community of human rights law, relations between national courts and
the ECJ, private transnational litigation, and face-to-face meetings
among judges around the world. The contexts are very different, involving both vertical relations between national and international tribunals and horizontal relations across national borders. Each category
is itself the subject of an extensive literature analyzing its causes and
consequences within the speciﬁc framework of constitutional law, human rights law, EU law, and transnational litigation.
Taken together, however, these categories reveal a larger whole; a
world in which courts interact quasi-autonomously with other courts—
national and international. They create information networks, enforcement networks, and at least nascent harmonization networks.
Their interactions fulﬁll speciﬁc needs and reﬂect the predilections of
speciﬁc judges, yet at the same time reveal larger patterns and principles. The result is a growing and overlapping set of vertical and horizontal networks that together establish at least the beginnings of a
global legal system.

1. CONSTITUTIONAL CROSS-FERTILIZATION
Consider the following statement by former Chief Justice Smith of the
Norwegian Supreme Court: “The Supreme Court has to an increasing
degree taken part in international collaboration among the highest
courts. It is a natural obligation that, in so far as we have the capacity,
we should take part in European and international debate and mutual
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interaction. We should especially contribute to the ongoing debate on
the courts’ position on international human rights.”12 More generally,
he notes, “it is the duty of national courts—and especially of the highest court in a small country—to introduce new legal ideas from the outside world into national judicial decisions.”13
Chief Justice Rehnquist would certainly not go this far, although as
discussed below, several of his associate justices are beginning to sound
precisely this theme. Yet high court judges—judges with constitutional
jurisdiction, whether or not they serve on courts limited to constitutional cases—are engaging in a growing dialogue with their counterparts around the world on the issues that arise before them. They conduct this dialogue through mutual citation and increasingly direct
interactions, often electronically. In the process, as Norway’s former
chief justice suggests, they both contribute to a nascent global jurisprudence on particular issues and improve the quality of their particular
national decisions, sometimes by importing ideas from abroad and
sometimes by resisting them, insisting on an idiosyncratic national approach for speciﬁc cultural, historical, or political reasons. Further,
they are remarkably self-conscious about what they are doing, engaging
in open debates about the uses and abuses of “persuasive authority”
from fellow courts in other countries. The results are striking and new,
if not in form, then certainly in import.
In the words of Justice Claire L’Heureux-Dubé of the Canadian
Supreme Court, “More and more courts, particularly within the common law world, are looking to the judgments of other jurisdictions, particularly when making decisions on human rights issues. Deciding on
applicable legal principles and solutions increasingly involves a consideration of the approaches that have been adopted with regard to similar legal problems elsewhere.”14 From England comes conﬁrmation from
Lord Brown-Wilkinson, citing comments by “several senior members
of the British judiciary” on their increased willingness “to accord persuasive authority to the constitutional values of other democratic nations when dealing with ambiguous statutory or common law provisions that impact upon civil liberties issues.”15 The new South African
Constitution requires the South African Constitutional Court to “consider international law” and permits it to consult foreign law in its hu-
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man rights decisions;16 in a landmark opinion holding the death penalty
unconstitutional, the Court cited decisions of the U.S. Supreme Court,
the Canadian Constitutional Court, the German Constitutional Court,
the Indian Supreme Court, the Hungarian Constitutional Court, and
the Tanzanian Court of Appeal.17 More systematically, scholars have
documented the use of comparative material by constitutional courts in
Israel, Australia, South Africa, Canada, India, New Zealand, Zimbabwe, and Ireland.18

What’s New?
But is such cross-fertilization really new? It is a well-recognized phenomenon among imperial powers and their colonies.19 It is well established in the Commonwealth.20 Plenty of evidence of borrowing from
English law can be also found in nineteenth-century U.S. federal reports. In this century, the trafﬁc has largely ﬂowed in the other direction; since 1945 recent constitutional courts around the world, frequently established either by the United States or on the model of the
U.S. Supreme Court, have borrowed heavily from U.S. Supreme Court
jurisprudence.21 Thus it is difﬁcult to show from existing data that the
use of comparative materials in constitutional adjudication has in fact
increased.22
On the other hand, many participating judges and a number of observers think today’s constitutional cross-fertilization is new in important ways.23 They point to a number of distinctive features: the identity
of the participants, the interactive dimension of the process, the motives for transnational borrowings, and the self-conscious construction
of a global judicial community. For Justice O’Connor, what is new is
the world itself, or at least the professional need to know it. She asks:
“Why does information about international law matter so much? Why
should judges and lawyers who are concerned about the intricacies of
ERISA, the Americans with Disabilities Act, and the Bankruptcy
Code care about issues of foreign law and international law?” She answers: “The reason, of course, is globalization. No institution of government can afford now to ignore the rest of the world.”24
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Justice O’Connor’s argument is functional: globalization means that
judges in different countries will have to decide more and more cases
involving issues governed by international or foreign law. They must
thus familiarize themselves with those bodies of law, just as they must
know the general dimensions of different areas of American law. Such
functional demand can drive technological supply, but in this case the
extraordinary increase in information availability through the Internet
has likely itself also become a driver of judicial globalization. The two
principal electronic legal databases, Lexis-Nexis and Westlaw, now include legislation and decisions from the European Union, the United
Kingdom, Australia, Hong Kong, Russia, Mexico, Ireland, New Zealand, Singapore, and Canada.25 Access to these foreign sources has expanded primarily in the last decade.
Yet if the constitutional cross-fertilization we are witnessing were
only a function of globalization and the information revolution, it
would at best be a change of degree but not of kind. A third set of factors driving this phenomenon is political. The European Commission
for Democracy through Law (the Venice Commission) operates a website called CODICES, in addition to a paper Bulletin on Constitutional Case-Law, which regularly collects and digests the decisions of
constitutional courts and courts of equivalent jurisdiction around the
world. CODICES has liaisons in over ﬁfty countries; it not only offers
a précis of each case in the database but also makes it possible to search
the entire database by keyword or phrase to allow researchers to ﬁnd
out quickly what courts in many different countries have said on a particular issue.26
The expressed purpose of CODICES is instructive. It is “to allow
judges and constitutional law specialists in the academic world to be
informed quickly about the most important judgments” in constitutional law.27 But the underlying reason is explicitly political: to build
democracy through law. According to the CODICES website, “The
exchange of information and ideas among old and new democracies in
the ﬁeld of judge-made law is of vital importance. Such an exchange
and such cooperation, it is hoped, will not only be of beneﬁt to the
newly established constitutional jurisdictions of Central and Eastern
Europe, but will also enrich the case-law of the existing courts in West-
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ern Europe and North America.”28 The aim is to strengthen the new
constitutional courts in the ﬂedgling democracies and facilitate convergence of constitutional law across Europe.
Across the Paciﬁc, LawAsia is a form of regional bar association,
composed of different kinds of legal associations across the region as
well as individual lawyers, law ﬁrms, and corporations. It publishes law
bulletins and offers many different venues for its members to come together and exchange information and ideas. Its primary goal as a professional association has been to offer networking opportunities for its
members, but a secondary goal, made quite explicit, includes promoting the rule of law through: “disseminating knowledge of the law of
members’ countries”; “promoting the efﬁcient working of the legal systems of members’ countries”; and “promoting development of the law
and uniformity where appropriate.”29 Other goals refer to the promotion of human rights and the administration of justice throughout the
region.
On the demand side, many commentators note the impact of the
end of the Cold War and the resulting emergence of many ﬂedgling
democracies with new constitutional courts seeking to emulate their
more established counterparts. A ﬂood of foundation and government
funding for judicial seminars, training programs, and educational materials under the banner of “rule of law” programs helped provide personal contacts and intellectual opportunities for these new judges.30
Frederick Schauer points out, however, that in countries seeking to
cast off an imperialist past, be it colonial or communist, it is likely to be
particularly important to establish an indigenous constitution, including a set of human rights protections.31 Borrowing constitutional ideas
is thus likely to be politically more problematic than borrowing a bankruptcy code.32
Individual courts are often thus quite particular about when they
borrow and from whom. Schauer argues that governments that want to
demonstrate their membership in a particular political, legal, and cultural community are likely to encourage borrowing from members of
that community.33 In this regard, consider again the provision in the
new South African Constitution requiring the constitutional court to
look abroad. The clear message, from a state emerging from pariah sta-
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tus during the years of apartheid, is a desire to be part of a global legal
community and to make the consistency of South African constitutional law with the law of other leading liberal democratic legal systems
explicit. For the South African Constitutional Court itself, becoming
part of a global judicial conversation has become a badge of legitimacy.
The identity of the most inﬂuential “lender” or “donor” courts in recent years is equally striking. The South African Constitutional Court
and the Canadian Constitutional Court have both been highly inﬂuential, apparently more so than the U.S. Supreme Court and other
older and more established constitutional courts.34 In part, their inﬂuence may spring from the simple fact that they are not American, thus
rendering their reasoning more politically palatable to domestic audiences in an era of extraordinary U.S. military, political, economic, and
cultural power and accompanying resentments.35 But equally if not
more important is the ability of these courts themselves to capture and
crystallize the work of their fellow constitutional judges around the
world. Schauer argues that the “ideas and constitutionalists of Canada
have been disproportionately inﬂuential” in part because “Canada, unlike the United States, is seen as reﬂecting an emerging international
consensus rather than existing as an outlier.”36
Canada and South Africa—one old democracy and one new—with
two new constitutional courts (the Canadian Constitutional Court has
existed since the mid-nineteenth century but the new Canadian Constitution was only enacted in 1982; the South African Constitutional
Court was created in 1994), each looking around the world and canvassing the opinions of its fellow constitutional courts and each disproportionately inﬂuential as a result. Here is the most dramatic difference
with past patterns of legal transplantation or cross-fertilization. According to Canadian Justice L’Heureux-Dubé, the most important
break with the past is that “the process of international inﬂuences has
changed from reception to dialogue. Judges no longer simply receive the
cases of other jurisdictions and then apply them or modify them for
their own jurisdiction.”37 Instead, appellate judges around the world are
engaging in self-conscious conversation.38
This awareness of constitutional cross-fertilization on a global
scale—an awareness of who is citing whom among the judges them-
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selves and a concomitant pride in a cosmopolitan judicial outlook—
creates an incentive to be both lender and borrower. Indeed, the Taiwanese Constitutional Court has translated large portions of its case
law into English and made them available on its website to ensure that
it is part of this global dialogue.39 Further, constitutional judges in many
different countries, including the United States, are actively and
openly discussing the legitimacy of this phenomenon. It is one thing to
borrow to ﬁll a gap or even build a foundation, as courts in ﬂedgling
states or newly decolonized countries have long had to do. It is another
to have a domestic legal system developed enough to be able to decide
the case in question, but nevertheless to search out how foreign judges
have responded to a comparable case. The point is less to borrow than
to beneﬁt from comparative deliberation.
It is to this debate that we now turn. First, is it legitimate for a judge
to consult foreign case law to help him or her decide a case? A judge
can take this step in the privacy of chambers, without ever revealing
the actual process of decision on the outcome of a particular case. But
in common law legal systems, we require judges to provide an explicit
account of that process in a written opinion, by citing previous cases
that support the conclusion reached and distinguishing previous cases
that do not. Indeed, when those previous cases have been decided by
the same court or by a higher court in the same legal system, they are
binding as precedent, at least in common law systems. In this context,
the question of drawing on and actually citing foreign cases becomes
one of the legitimacy of “persuasive authority.”

The Rise of Persuasive Authority
Where should individual courts draw a line between the requirements
of their own legal systems and the resources of others? According to
Justice O’Connor, speaking at the American Society of International
Law, “Although international law and the law of other nations are
rarely binding upon our decisions in U.S. courts, conclusions reached
by other countries and by the international community should at times
constitute persuasive authority in American courts. This is sometimes
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called ‘transjudicialism.’ ”40 Her colleagues are sharply divided on this
point. In Knight v. Florida—the recent decision rejecting the plaintiff’s
application to have his case heard by the Court in which Justice Breyer
reviewed a number of foreign precedents in his dissenting opinion—
Justice Clarence Thomas observed tartly: “Were there any support [for
the defendant’s argument] in our own jurisprudence, it would be unnecessary for proponents of the claim to rely on the European Court of
Human Rights, the Supreme Court of Zimbabwe, the Supreme Court
of India, or the Privy Council.”41 For his part, Justice Breyer retorted
that although the views of the foreign authorities are not binding, the
“[w]illingness to consider foreign judicial views in comparable cases is
not surprising in a nation that from its birth has given a ‘decent respect
to the opinions of mankind.’ ”42
This exchange between Justice Thomas and Justice Breyer is only
one sally in an ongoing tussle. Justice Antonin Scalia took a strong
stand on this issue in 1988. When confronted with evidence of how
other countries view the death penalty, he wrote that “[w]e must not
forget that it is the Constitution for the United States that we are expounding.”43 Almost a decade later, Justice Breyer joined the issue directly, albeit in dissent. He admitted that “we are interpreting our own
constitution, not that of other nations and there may be relevant political and structural differences” between foreign legal systems and the
U.S. system. Nonetheless, he observed that “their experience may . . .
cast an empirical light on the consequences of different solutions to a
common legal problem.”44 Unconvinced, Justice Scalia reafﬁrmed his
position, insisting that “such comparative analysis [is] inappropriate to
the task of interpreting a constitution, though it was of course quite relevant to the task of writing one.”45
For her part, Justice Ruth Bader Ginsburg, writing about the motives
behind and deﬁciencies in U.S. afﬁrmative action programs, notes India’s experience with afﬁrmative action, including a decision by the Indian Supreme Court imposing a ceiling on the number of positions that
can be reserved for disadvantaged citizens. “In the area of human
rights,” she observes, “experience in one nation or region may inspire
or inform other nations or regions.”46 She notes that the Indian
Supreme Court has considered U.S. precedents, but that the “same
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readiness to look beyond one’s own shores has not marked the decisions of the court on which I serve.” At a later speech on the same subject, however, she argued that “change is in the wind,”47 reviewing the
efforts of Justice O’Connor and noting that Justice Breyer pins his
hopes on the wired classroom, which will “permit U.S., Canadian,
French, German, or Indian professors to ‘team teach’ classes held simultaneously in different nations.”48 The results will later be felt in
courts.
For judges favoring the use of persuasive authority, looking abroad
simply helps them do a better job at home, in the sense that they can
approach a particular problem more creatively or with greater insight.
Foreign decisions are persuasive because they offer new information
and perspectives that may cast an issue in a different and more tractable light.49 Breyer again, from Knight v. Florida: “In these cases, the foreign courts I have mentioned have considered roughly comparable
questions under roughly comparable legal standards. Each court has
held or assumed that those standards permit application of the death
penalty itself. Consequently, I believe their view [sic] are useful even
though not binding.”50 Compare Justice Albie Sachs of the South
African Constitutional Court, who writes: “If I draw on statements by
certain United States Supreme Court Justices, I do so not because I
treat their decisions as precedents to be applied in our Courts, but because their dicta articulate in an elegant and helpful manner problems
which face any modern court dealing with what has loosely been called
church/state relations. Thus, though drawn from another legal culture,
they express values and dilemmas in a way which I ﬁnd most helpful in
elucidating the meaning of our own constitutional text.”51
Justice Ginsburg offers yet another formulation of the same rationale, noting that just as the problems of “irrational prejudice and rank
discrimination” are global, all societies can usefully learn from one
another about various solutions.52 And Justice Shirley Abrahamson,
Chief Justice of the Wisconsin Supreme Court and an intellectual
leader among state judges, points out that U.S. state court judges automatically canvass the case law of sister states for ideas and perspectives
on the issues before them, yet shrink automatically from looking at case
law even from so near a geographic and cultural neighbor as Canada53
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“We are already comparatists,” she writes. “We just don’t think of ourselves that way.”54
Where judges do cite foreign decisions as persuasive authority and
are persuaded to the point of actual convergence of decisions on certain issues, constitutional cross-fertilization begins to evolve into something deeper, resembling an emerging global jurisprudence. Shirley
Abrahamson again: “When courts from around the world have written
well-reasoned and provocative opinions in support of a position at odds
with our familiar American views, we would do well to read carefully
and take notes.”55 This simple desire to look around the world for good
ideas, rather than “some judges being ‘givers’ of law while others are ‘receivers,’ ” reﬂects a spirit of genuine transjudicial deliberation within a
newly self-conscious transnational community.56

An Emerging Global Jurisprudence
Increasing cross-fertilization of ideas and precedents among constitutional judges around the world is gradually giving rise to increasingly
visible international consensus on various issues—a consensus that, in
turn, carries its own compelling weight. Thus, for instance, former
Chief Justice Smith of Norway notes the need “to weigh the advantages of international legal unity in various legal areas against the need
to protect the legal foundation of national and local cultures.”57 More
broadly, in hypothesizing the reasons for speciﬁc patterns of legal transplantation, Schauer argues that “ideas that are seen as close to an
emerging international consensus are likely to be more inﬂuential internationally.”58
Justice Abrahamson offers an illustration of how such a consensus
has emerged on the question of the deﬁnition of informed consent to a
medical procedure. She notes that “courts . . . around the world have
struggled to balance the values integral to the doctrine: individual autonomy vs. efﬁcient administration of justice and health care systems.”59 The U.S. Supreme Court has a clear precedent establishing a
particular standard for informed consent, resting on the conception of
the “prudent patient.” Outside the United States, however, the Ger-
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man Constitutional Court, an Australian appellate court, and Canadian appellate courts have all concluded, after considering the U.S.
Supreme Court’s views, that the prudent-patient standard does not go
far enough and instead adopted a subjective standard that inquires precisely into whether an individual patient understood the risks of the
speciﬁc medical procedure he or she was being asked to undergo.60 Justice Breyer offers another example. The cases that he cites in his dissent in Knight v. Florida cite each other in coming to roughly the same
result on the impermissibility of executing a convicted criminal after
extraordinary delay, lasting as long as twenty years.61
In many cases, however, judges are more likely to reach consensus
on the relevant cases from courts around the world when consulting on
a particular issue than on a particular answer or position. As former
Chief Justice Smith notes, although individual judges may put a value
on international uniformity, they must also take into account a range
of speciﬁcally national considerations that are as likely to lead them to
deviate from the decisions of their fellow judges as to conform. In this
sense, the emergence of a global jurisprudence refers more to the existence of active dialogue among the world’s judges based on a limited
number of precedents on any particular issue. No one answer is the
right one; the principles of pluralism and legitimate difference again
prevail. Nevertheless, failure to participate in this dialogue can sharply
diminish the inﬂuence of any individual national court.62

2. TOWARD A GLOBAL COMMUNITY OF HUMAN
RIGHTS LAW
To the extent that pockets of global jurisprudence are emerging, they
are most likely to involve issues of basic human rights. Courts may well
feel a particular common bond with one another in adjudicating human rights cases, however, because such cases engage a core judicial
function in many countries around the world. They ask courts to protect individuals against abuses of state power, requiring them to determine the appropriate level of protection in light of a complex matrix of
historical, cultural, and political needs and expectations. Actual deci-
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sions must be highly individualized.63 But the process of sifting and balancing rights, powers, and privileges certainly crosses borders.
Further, these basic human rights issues are not only regulated by national constitutions, but also by international human rights treaties.
The interpretation and application of each of these treaties typically
falls to an international tribunal, generally established by the treaty itself. When these tribunals join the mix of national constitutional
courts, the result is a genuinely global community of courts and law.
The international tribunal most frequently cited is the European
Court of Human Rights (ECHR). The European Convention on Human Rights sets forth a substantive catalogue of human rights and creates an intricate enforcement mechanism to permit individuals and
groups to ﬁle complaints against their national governments. Although
the treaty does not compel states to recognize this right of petition and
the compulsory jurisdiction of the ECHR, in practice all of the treaty’s
signatories have ﬁled permanent or renewable declarations accepting
both of these obligations.64
Like the ECJ, discussed below, the ECHR has succeeded in transforming an empty docket into a teeming one. It has declared its principal text, the European Convention, a “constitutional instrument of European public order in the ﬁeld of human rights” and has successfully
established itself as the exclusive interpreter of the Convention’s provisions.65 And it has begun to witness its rulings change the shape of
domestic law, through legislative revision and administrative decree as
well as judicial decision.66 It has also had an impact on national courts,
launching a genuine vertical dialogue between national judges and
ECHR judges.67
Even more remarkably, the ECHR has become a source of authoritative pronouncements on human rights law for national courts that
are not directly subject to its authority, either because its role as interpreter of the European Convention has not been recognized as a matter of domestic law, or, much more strikingly, because the national
court’s state is not a party to the European Convention in the ﬁrst
place. The South African Supreme Court also cited ECHR decisions in
its decision ﬁnding the death penalty unconstitutional under the South
African Constitution.68 The Supreme Court of Zimbabwe similarly
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cited ECHR decisions to support its determination that corporal punishment of an adult constitutes cruel and unusual punishment and that
corporal punishment of a juvenile is unconstitutional;69 the Israeli
High Court of Justice turned to the ECHR decision in Ireland v. United
Kingdom to determine that some interrogation methods employed by
the Internal Security Agency were tainted by an “inhumane and degrading” treatment and therefore forbidden;70 the British Privy Council,
sitting as the Constitutional Court of Jamaica, relied on the ECHR’s
decision in Soering v. United Kingdom (as well as a decision by the UN
Human Rights Committee) to commute a Jamaican death penalty to
life in prison.71 J. G. Merrills has also documented numerous instances
in which the reasoning and interpretative methodologies ﬁrst developed by the ECHR were later accepted by the Inter-American Court of
Human Rights and the UN Human Rights Committee.72 Reviewing
these cases, one commentator has described the ECHR as a “sort of
world court of human rights,” whose judgments are increasingly quoted
by national courts and accepted by them.73
What is striking, of course, is that the ECHR has no formal authority over these courts. Its decisions have only persuasive authority—the
weight accorded them out of respect for their legitimacy, care, and
quality by judges worldwide engaged in a common enterprise of protecting human rights. Commentators have adduced various explanations for this phenomenon, including the dictates of domestic or international law,74 the increased publication and hence availability of
human rights decisions,75 and a growing sense that other countries are
taking human rights treaties seriously, a sense enhanced by the explicitly universal rhetoric surrounding human rights law.76
The Supreme Court of Norway has a particularly interesting perspective, even within Europe. Writing in 1998, former Chief Justice
Smith observed that the European Convention of Human Rights, “as
applied by the Strasbourg Court, is on the verge of becoming an essential supplement to our traditional right to review legislation.”77 He
noted that the rights protected in the Convention are more explicit
than those enumerated in the Norwegian Constitution, and that the
relative priority of national and international rules remains unclear.
The Norwegian Court has moved, however, from simply determining

82



CHAPTER 2

that Norwegian legislation is not contrary to the Convention to introducing the ECHR’s decisions, “together with [its] dynamic interpretation of the Convention,” as “important legal sources in reaching its
own decisions.”78 He argued further that it is impossible to establish
clear priority of one body of rules over another; in some cases the international rules take precedence but that in other cases the court has
reached the limit in applying human rights provisions in its decisions
“without their having greater support in existing legislation.”79
Here is a system of vertical checks and balances. National courts respect and interact with a supranational tribunal, but only to a point.
When a developing international rule, as promulgated by a supranational tribunal, moves too far out of line with a prevailing domestic
democratic consensus, the national courts will not follow. This system
is most developed and reﬁned within the European Union, to which we
now turn.

3. THE ROLE OF NATIONAL COURTS IN THE
CONSTRUCTION OF THE EUROPEAN
COMMUNITY LEGAL SYSTEM
The legal system of the European Community, now the European
Union, was built through the decisions of lower national courts to send
cases up to the ECJ. These lower courts regarded the ECJ not as a
supreme court, but as a supranational court, often bypassing their own
supreme courts and at least in tacit opposition to the views of the executive branch in their respective countries.80 The ECJ in turn, took
the opportunity to lay the foundation of what it originally called “a
new legal order,” in which the Treaty of Rome and much legislation
passed in Brussels was “directly effective” (“self-executing” in U.S.
terms) and thus able to be invoked by individuals in national courts.81
The result was to empower individual litigants and lower national
courts to hold government (executive and legislative branches) to
their international commitments.
Higher national courts, particularly constitutional courts, ultimately
realized that their power was being eroded and fought back. The result

JUDGES



83

is what the German Constitutional Court has called a “cooperative relationship” between the ECJ and national high courts. This is a relationship deﬁned court to court and based explicitly on both entities respective competencies in domestic and international law.
A new generation of scholarship has focused on the motives driving
the national courts to ally themselves with the ECJ, noting substantial
variation in the willingness both of different courts within the same
country and of courts in different countries to send references to the
ECJ and to abide by the resulting judgments. What is most striking
about these ﬁndings is the extent to which speciﬁc national courts
acted independently not only of other national courts, but also of the
executive and legislative branches of their respective governments.82
For example, a lower German ﬁnancial court insisted on following an
ECJ judgment in the face of strong opposition not only from a higher
ﬁnancial court, but also from the German government.83 The French
Court of Cassation accepted the supremacy of EU law, following the
dictate of the ECJ, even in the face of threats from the French legislature to strip its jurisdiction amid age-old charges of “gouvernement par
juges.”84 British courts overturned the sacrosanct doctrine of parliamentary sovereignty and issued an injunction blocking the effect of a
British law pending judicial review at the European level.85
Such judicial action might be unremarkable in the domestic context. Particularly in the early days of the construction of the European
Community, however, steps toward further integrating the Treaty of
Rome were considered foreign policy decisions to be made by the executive on the basis of calculations of relative advantage and disadvantage among competing member states. How then to explain why
national courts did not line up behind the executive and await instructions? The motives of these various national courts were multiple: a desire for “empowerment”;86 competition with other courts for relative
prestige and power;87 a particular view of the law that could be achieved
by following EC precedents over national precedent;88 or the desire to
advantage, or at least not to disadvantage, a particular constituency of
litigants.89
Many observers might discount the experience of national courts in
the European Union either as a sui generis phenomenon or as more
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analogous to the experience of state courts in the early decades of the
United States than to that of contemporary courts worldwide. It is certainly possible that the European Union is an emerging federal state,
but federalism is currently out of fashion among member governments.
More important for the argument advanced here, a federalist vision of
the Union has been rejected by leading national courts, which see
themselves as still interacting with a supranational rather than a federal tribunal. Together with the ECJ, they have constructed a European legal system that is a potential model for relations between national and international courts worldwide.
The German Federal Constitutional Court (Bundesverfassungsgericht, or BvG) in particular has a long history of engaging and challenging the ECJ as a co-equal rather than a superior court.90 In its recent decision in Brunner v. The European Union Treaty91—a case that
challenged the constitutionality of the Treaty of Maastricht—the BvG
explicitly proposed a “cooperative relationship” with the ECJ, by
which the BvG would establish a threshold of constitutional guarantees and the ECJ would adjudicate the application of these and additional guarantees on a case-by-case basis.92 Within this relationship,
both courts are to ensure that both Union law and national law are
properly respected by the government institutions most directly within
their jurisdiction and to acknowledge their “mutual inﬂuence” on one
another.93
The BvG has been the most outspoken and perhaps the most assertive in its relations with the ECJ, but it is not alone, garnering support from the Italian, French, and Belgian high courts in more subtle
guises.94 The tug of war between the ECJ and all national courts, both
high and low, will continue, even as their relations and their jurisprudence become increasingly intertwined. But just as the BvG declared
the European Union to be not a “confederation” but a “community of
states,”95 so too is its legal system best characterized as a community of
courts. Within this community, each court is a check on the other, but
not a decisive one; the courts assert their respective claims through a
dialogue of incremental decisions signaling opposition or cooperation.
It is a dialogue of constitutionalism within a recognizably traditional
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framework of international law, a framework that can be adopted and
adapted by courts around the world.96

4. JUDICIAL COOPERATION AND CONFLICT IN
TRANSNATIONAL LITIGATION
The global economy creates global litigation. When products can have
their components manufactured in three different countries, be assembled in a fourth, and marketed and distributed in ﬁve or six others, the
number of potential forums for resolving disputes multiplies rapidly,
leading litigants to battle as ﬁercely over jurisdiction and choice of forum as over the merits of the case. Such battles have long been the stuff
of private international law; they have also fueled the growth of international commercial arbitration.
Today, however, the question facing judges around the world, in the
words of Judge, now Justice, Stephen Breyer, is how to “help the world’s
legal systems work together, in harmony, rather than at cross purposes.”97 Even more boldly, Judge Guido Calabresi of the U.S. Court of
Appeals for the Second Circuit interpreted a U.S. discovery statute as
follows: the U.S. statute contemplates international cooperation, and
“such cooperation pre-supposes an ongoing dialogue between the adjudicative bodies of the world community.”98 This is an extraordinary vision. This “[d]ialogue between the adjudicative bodies of the world
community” does not distinguish between U.S. courts, French courts,
German courts, Japanese courts, and associated international tribunals.
It simply imagines courts—adjudicative bodies of a single world community—resolving disputes, interpreting and applying the law as best
they can. It is a vision of a global legal system, established not by the
World Court in The Hague, but by national courts working together
around the world.
Transjudicial relations within this system are not always harmonious, however. On the contrary, judges are engaging one another
more directly and more familiarly, in ways that can create opportunities for both cooperation and conﬂict. This combination of active col-
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laboration and vigorous conﬂict marks a move from comity among
what Justice Breyer called the “world’s legal systems,” in which judges
view one another as operating in equal but distinct legal spheres, to the
presumption of an integrated system. This presumption, in turn, rests
on a conception of a single global economy in which borders are increasingly irrelevant and an accompanying legal system in which
litigants can choose among multiple forums to resolve a dispute. Paradoxically, however, whereas a presumption of a world of separate sovereigns mandates courtesy and periodic deference between them, the
presumption of an integrated system takes mutual respect for granted
and focuses instead on how well that system works. It is a shift that is
likely to result in more dialogue but less deference.
The growth of judicial cooperation in transnational litigation is enabled and characterized by three important developments. First, courts
are adapting the general notion of international comity, or the comity
of nations, to ﬁt the speciﬁc needs of courts. The result is the emergence of a narrower doctrine of judicial comity. Second, often as a concomitant of this process, judges are necessarily evaluating the independence and quality of fellow judges of other nations. Third, judges
are actually negotiating with one another to determine which national
court should take control over which part of multinational lawsuits.

Judicial Cooperation and Conﬂict: The Emergence of
“Judicial Comity”
The “comity of nations” is a venerable legal and political concept. In
its best-known judicial formulation, it means the respect owed to the
laws and acts of other nations by virtue of common membership in the
international system—a presumption of recognition that is something
more than courtesy but less than obligation.99 Courts have invoked it in
many different contexts and with many different meanings, to justify
everything from deference to the executive branch in decisions touching on foreign relations to the enforcement of foreign judgments.100 It
arises regularly in the growing number of suits in which courts must decide where the suit should be heard, at home or abroad. More con-
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cretely, they must decide whether to enforce the provisions of an initial contract between two business litigants selecting a particular forum
to hear their disputes; which forum will be most convenient in terms of
gathering evidence, minimizing travel of litigants and witnesses, and
maximizing the judge’s knowledge of the applicable law; and how to
decide which litigation should go forward in cases where the plaintiff
has sued the defendant in one country and the defendant has sued the
plaintiff in another over the same disputes. As courts grapple with
these issues, they are developing a more speciﬁc and nuanced conception of judicial comity.101
Judicial comity provides the framework and the ground rules for a
global dialogue among judges in the context of speciﬁc cases. It has four
distinct strands. First is a respect for foreign courts qua courts, rather
than simply as the face of a foreign government, and hence for their
ability to resolve disputes and interpret and apply the law honestly and
competently.102 Second is the related recognition that courts in different nations are entitled to their fair share of disputes—both as coequals in the global task of judging and as the instruments of a strong
“local interest in having localized controversies decided at home.”103
Third is a distinctive emphasis on individual rights and the judicial role
in protecting them.104 Fourth, although seemingly paradoxically, is a
greater willingness to clash with other courts when necessary, as an inherent part of engaging as equals in a common enterprise.
To illustrate the ways in which the general idea of the comity of nations translates into a more speciﬁc judicial context, it is helpful to examine how U.S. courts are handling situations when a litigant who is a
defendant before them in a U.S. suit suddenly turns around and brings
essentially the same suit in reverse in a foreign court. Should both cases
be allowed to go forward, on the same facts but before different judges
and within different legal systems? Or should the litigants be compelled
to proceed in only one forum?
The U.S. Court of Appeals for the Fifth Circuit recently addressed
this issue, in a case in which an American manufacturer of athletic
shoes sued its Japanese distributor in U.S. court for breach of contract.105 The Japanese company had agreed to the U.S. forum in the distributorship agreement. The two sides proceeded with the litigation,
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requesting documents from one another and deposing witnesses. After
six months, the Japanese company suddenly brought a parallel suit in
Japanese court, accusing the American company of breach of contract.
The American company then asked the U.S. court to issue an antisuit
injunction, barring the Japanese company from proceeding with the
suit in the Japanese court.
In the suit, the circuit court, applying a liberal standard of comity,
concluded that the Japanese suit would be “an absurd duplication of effort” and that the Japanese litigant sought primarily to harass the U.S.
litigant and delay resolution of the suit.106 As for comity, the court held
that comity concerns were satisﬁed absent a demonstration that the
antisuit injunction would pose an actual threat to relations between
the United States and Japan. Unless speciﬁc evidence of such a threat
could be produced, the court declined “to require a district court to
genuﬂect before a vague and omnipotent notion of comity every time
that it must decide whether to enjoin a foreign action.”107 This judgment stopped the Japanese suit, not because the Japanese court has to
enforce the U.S. ruling, but because if the Japanese litigant had proceeded with its suit in Japan, it would be violating the U.S. court’s order and subject to ﬁnes or even an automatic judgment against it in the
U.S. suit.
What is at stake here, underneath the legal jargon, is a decision.
Should the court begin from a presumption of difference and diplomatic prerogative, in which blocking a suit from proceeding in a foreign legal system is automatically deemed an affront to the nation as a
whole? Or should the court presume a fundamental identity of transnational judicial interests in resolving suits as quickly and efﬁciently as
possible? If the goal is to resolve suits as quickly as possible, then the
Japanese court should not be offended by interference with its jurisdiction through the issuance of an antisuit injunction by a U.S. court; it
should instead share the same concern regarding duplication of effort
and harassment of individual litigants, in this case the U.S. plaintiff.
The U.S. Court of Appeals for the Seventh Circuit has gone the farthest in breaking down the barriers between foreign and domestic legal
systems in this area of the law. Judge Richard Posner argues that the
emergence of what is “increasingly . . . one world” suggests that domes-
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tic rules for “limiting duplicative litigation” should also apply abroad.108
He thus insists that instead of deferring to an abstract notion of comity,
courts should require “some empirical ﬂesh on the theoretical skeleton”
and insist on actual evidence of harm to bilateral relations.109 Without
an explicit indication of such harm from the State Department or the
Foreign Ministry of the country involved, the court is free to proceed as
it determines in the best interests of justice.110
Many observers, both in this country and abroad, will hear this
claim as a power play—an assertion that foreign courts should now receive as little deference as state courts and hence that U.S. federal
courts are now free to insist on exclusive jurisdiction over all transnational cases with a link to the United States. Indeed, the majority
of commentators on judicial comity have argued that comity court
to court requires more deference rather than less on reciprocity
grounds.111 This reasoning suggests that the same U.S. courts that are
willing to block foreign litigation would not be willing to let foreign
courts take over cases that could equally have been brought in the
United States.
It is certainly true that U.S. judges have not shied from conﬂict with
their foreign brethren. In the same case in which Judge Calabresi wrote
so glowingly of judicial dialogue, the dissenting member of the panel
accused him of blatant interference with the French legal system.112 In
another example, Judge Richard Owen of the Southern District of New
York squared off with a Hong Kong judge over an insider trading case.
In refusing to defer jurisdiction to the Hong Kong court, Judge Owen
declared: “I am not going to do this. I’m an American judge and this is
an American agency and I will keep jurisdiction and I will direct payment into court.”113 In his paraphrase, the defendant in the New York
case was arguing for litigating in Hong Kong on the ground that “out
here in Hong Kong they practically give you a medal for doing this
kind of thing.”114 For his part, Judge Gordon Cruden in Hong Kong observed that “this court will always take whatever effective steps are
legally available to it under Hong Kong law, to deal with illegal or
morally reprehensible commercial conduct. . . . Where a conﬂict of
laws situation does arise . . . the dispute should be approached in a spirit
of judicial comity rather than judicial competitiveness.”115 Similarly, in
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a case discussed further below, Judge Posner overrode a protest from the
French Insurance Commission, which denounced a U.S. district
court’s characterization of a French commercial court as “insulting.”116
Paradoxical as it may seem, however, the willingness to weather
conﬂict reﬂects the certainty of ongoing interaction. The proof is an
equal readiness on the part of U.S. courts espousing the liberal standard
of comity to enjoin U.S. proceedings in favor of foreign proceedings
where the balance of equities tips toward the foreign court.117 Thus, the
clear message of the Fifth Circuit’s reasoning in the suit between the
U.S. plaintiff and the Japanese defendant is that if the Japanese litigant
had sued ﬁrst in Japan and the case had proceeded there, the U.S. litigant would have been guilty of imposing an undue burden on both the
courts and the Japanese litigant if it had subsequently sued in the
United States. Staying litigation in such cases in favor of a foreign
court is a natural extension of the U.S. Supreme Court’s decision in
1972 that U.S. litigants could no longer expect a guarantee of being
able to sue in the United States if they were engaged in transnational
business and had contracted to have disputes heard in a foreign forum.118 It explicitly rejected the “parochial concept that all disputes
must be resolved under our laws and in our courts.”119
Judges elsewhere in the world are perhaps less assertive than their
U.S. brethren, but many are beginning to recognize their obligations to
a community of litigants beyond the borders of their home jurisdiction.
In the words of Canadian Supreme Court Justice Gérard La Forest, explaining a decision to apply foreign rather than forum law: “The court
takes jurisdiction not to administer local law, but for the convenience
of litigants, with a view to responding to modern mobility and the
needs of a world or national economic order.”120 More generally, courts
in the United States, Australia, Japan, Switzerland, and Quebec are all
moving toward a position of upholding the law of the place of the accident, with various exceptions for situations in which litigants can be
shown to have had a more signiﬁcant relationship or a closer connection with another forum.121 In a related development, British courts
have moved strikingly over the past two decades from the position that
all plaintiffs should be entitled to litigate in British court “as of right,”
regardless of links between the parties, the litigation, and a foreign fo-

JUDGES



91

rum,122 to the view that a stay should be granted in favor of a foreign
forum if the defendant can show that the foreign forum is more suitable
“for the interests of all the parties and the ends of justice.”123
The signiﬁcance of this shift is that courts are beginning to recognize
that in many cases one “natural” or “most appropriate” forum exists
among the courts of the world, rather than automatically asserting jurisdiction over litigants who happen to have chosen a particular court
to sue in or who are citizens of the court’s own country. Any move toward cooperation in ﬁnding “the natural forum” must rest, however, on
a prior recognition by all the courts involved that multiple forums are
possible. Further, it assumes that these forums are roughly equivalent
and that the appropriate forum can be identiﬁed on the basis of specifically judicial rather than conventional national interests: the “interests of all the parties,” a recognition of the needs of individual litigants,
and the “end of justice,” the special province of judges.

Judges Judging Judges
This conception of an integrated global legal system has two characteristics: (1) litigants move relatively freely across borders, carrying
their disputes with them and choosing a particular national forum subject to judicial review of that choice; and (2) judges defer to or reject
their foreign counterparts for reasons of efﬁciency, fairness, or the
“ends of justice” rather than of sovereign prerogatives. These traits lead
to judges judging judges. In the case discussed above in which Judge
Posner upheld a stay of litigation before a French tribunal, he ultimately concluded that the Commercial Court of Lille, “although called
a court, . . . is actually a panel of arbitrators, composed of businessmen
who devote part time to arbitrating.”124 After reviewing an afﬁdavit
from a French legal expert, which the district court had also credited,
Posner concluded that this tribunal could not handle the documentary
burden of massive insurance litigation and would not be able to hear
live witnesses.
Judge Posner was aware of the seeming offensiveness of his conclusions, admitting that “at ﬁrst glance the action of an American judge in
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enjoining what is practically an arm of the French state . . . from litigating a suit on a French insurance policy in a French court may seem
an extraordinary breach of international comity.”125 Nevertheless, and
even in the face of expostulations from the French Insurance Commission, Posner insisted that the U.S. courts were not questioning the
competence of their French counterparts, only their “capacity relative
to a U.S. District court to resolve this particular dispute.”126
To prove his point, Posner was quite willing to entertain the possibility of a reverse situation, in which the French courts would be better
equipped to adjudicate than the relevant U.S. tribunal. He noted that
the U.S. has arbitral bodies overseeing, for example, railroad cases
where the “French have courts staffed by professional judges.” Thus, he
continued, “We can imagine a mirror-image case in which a French
court was asked to enjoin an American ﬁrm from proceeding in the
National Railroad Adjustment Board because that board was not
equipped to do justice between the parties in the particular circumstances of the dispute.”127 Again, what is most striking is Posner’s willingness to equate French government entities with their U.S. counterparts simply as ofﬁcial institutions with a job to do, but with the
corollary result of being willing to accord them less deference rather
than more. Similarly, his analysis assumes that “professional judges”
share the same basic characteristics the world over, at least as compared to arbitrators, regardless of nationality or speciﬁc legal training.
Those common standards of professionalism once again afford a basis
for mutual evaluation.
Posner’s evaluation of the French commercial court is a particularly
bold example of what lawyers generally call “adequate forum analysis.”
Inquiry into the adequacy of the foreign forum is a standard component
of judicial analysis not only in cases involving parallel litigation in a
domestic and a foreign forum, but also in any case in which a litigant
seeks either the transfer of a case to a foreign forum or the enforcement
of a foreign judgment. The opposing litigant in turn will often argue
that the foreign forum is “inadequate,” on grounds ranging from corruption to diminished opportunities to get access to necessary documents and witnesses. Even a brief review of adequate forum decisions
by U.S. courts reveals patterns of larger signiﬁcance: the establishment
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or recognition of a minimum standard of international justice and a
willingness to evaluate foreign tribunals on the same criteria as domestic tribunals. These two trends sometimes point in opposite directions,
but make sense in the context of the construction of a global community of law.
Consider the following determinations. U.S. courts have found that
a Chilean court was an inadequate forum due to lack of judicial independence under the military junta;128 that an Iranian court was an inadequate forum due to presumed bias against Americans;129 and that a
Romanian judgment was unenforceable because it was not achieved
“under a system of jurisprudence likely to secure an impartial administration of justice.”130 On the other hand, U.S. courts have quickly rejected assertions that the Israeli or the French judicial systems were inadequate, holding that it would be completely inappropriate for a U.S.
judge to speculate “that his Israeli colleagues would violate their oaths
of ofﬁce,”131 and that “comity as well as common knowledge preclude
our characterizing the French judicial system as any less fair than our
own.”132 Similarly, in The Bremen v. Zapata, the Supreme Court readily
assured itself that “the courts of England meet the standards of neutrality and long experience in admiralty litigation.”133
Contrary to appearances, however, adequate forum determinations
do not depend on ﬁrst-world versus third-world status. Determinations
of outright bias or other corruption are relatively rare.134 Most of the
hard questions are instead litigated in the context of foreign legal systems that function less efﬁciently than the U.S. system or that present
a very different procedural system. Some of these cases involve foreign
plaintiffs seeking to take advantage of the plaintiff-friendly features of
the U.S. legal system when suing U.S.-based multinational corporations investing in their countries, leaving the U.S. defendant in the
awkward position of arguing that a U.S. court is not a convenient forum and seeking to have the case transferred back to the plaintiff’s
country.135 In these cases the real issue for the court typically has more
to do with the politics of allowing a foreign plaintiff to beneﬁt from the
U.S. tort system and the ethics of global corporate accountability than
the adequacy of the foreign forum.136 Other cases involve claims that
the foreign legal system in question permits far more limited discovery
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than the U.S. system,137 does not allow contingency fees,138 lacks a jury
system,139 denies the recovery of punitive damages,140 or caps damage recoveries altogether.141 Determinations of the adequacy of the foreign
forum in these cases vary, but are based on the court’s assessment of the
legitimate expectations of the individual litigant rather than the quality of the foreign legal system as a whole.
Overall, these cases reﬂect the same deep paradox identiﬁed above.
Where courts begin from a presumption of difference, an abstract insistence on “separate but equal” embedded in formal notions of sovereignty, only big differences matter. Procedural variations of various
kinds, such as differences in discovery, the presence or absence of contingency fees, or differences in the role of the judge, are part of the normal variation in legal systems that litigants must expect when they
venture across borders. Only if a foreign legal system can be shown to
violate a minimum standard of transnational justice, through overt
bias, systemic corruption, or denial of basic due process, will a U.S.
court allow a litigant to escape the bonds of contract or place and
choose a U.S. court instead.
By contrast, where courts begin from a presumption of identity, then
they scrutinize each other according to the same criteria that they
would apply to other domestic tribunals in the same circumstances.
And as in the domestic context, seemingly small differences can matter a great deal, depending on the conﬁguration of each case. Thus the
assumption that the foreign legal system is not separate and entitled to
sovereign deference, but is rather part of an emerging transnational litigation space in which litigants move freely and choose different national courts to resolve their disputes can result in greater short-term
conﬂict in the service of deeper long-term cooperation.

Judicial Negotiation
In some cases, transjudicial dialogue becomes interjudicial negotiation.
This practice is highly developed in cases of global bankruptcies, where
judges increasingly communicate directly with one another with or
without an international treaty or guidelines to ensure a cooperative
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and efﬁcient distribution of assets. Governments have left these matters up to courts; courts have responded by creating their own regimes.
Two commentators describe these court-to-court agreements, which
have come to be known as “Cross-Border Insolvency Cooperation Protocols,” as “essentially case-speciﬁc, private international insolvency
treaties.”142 As of the late 1990s, courts had negotiated these Protocols
in seven major global insolvency proceedings.143 The ﬁrst was the bankruptcy of Maxwell Communications Corporation, an English holding
company with more than four hundred subsidiaries worldwide. It ﬁled
for Chapter 11 bankruptcy in the Southern District of New York and
entered insolvency proceedings in the United Kingdom simultaneously. To determine what laws and procedures to apply in the reorganization, judges in both countries appointed administrators or liquidators, who engaged in extensive discussions and ultimately reached an
agreement setting forth procedures and assigning responsibility for the
liquidation. This minitreaty was then memorialized by an “Order and
Protocol” approved and adopted by the two courts within two weeks of
each other.144
As the number and complexity of international bankruptcies grow,
bankruptcy courts since Maxwell have continued to extend and improve these agreements, often working with practitioners, to coordinate insolvency proceedings in multiple jurisdictions as smoothly as
possible.145 The proceedings in the Nakash case, involving a U.S.
debtor and a defunct Israeli bank, are particularly interesting, as they
involved relations between common law and civil law courts.146 In this
context the U.S. and the Israeli courts adopted a protocol that speciﬁcally provided for cooperation between the courts as well as between
the parties, including a Preamble setting forth the goal, among others,
of “honoring . . . the integrity of the Courts of the United States and
the State of Israel.”147 The U.S. judge approving the Protocol explicitly
mentioned the importance of a “bridge” between courts to enable both
sides to understand each other’s goals; once a framework for cooperation has been established “the tensions then become more common
tensions and [c]ourts then can with more facility either get in or get out
of each other’s way but understand exactly what is happening.”148 The
Israeli judge concurred, noting that the “representatives of the two
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courts are meant to cooperate, according to the authority given to each
within its territorial boundaries.”149
Observers of such transjudicial cooperation typically emphasize that
it has ﬂourished in the absence of a treaty, as a matter of necessity for
courts faced with global assets and no guidance from national and international law. The intense debates among bankruptcy scholars over
the virtues of a universal versus a territorial system—whether distribution of assets should be centralized globally or should proceed state by
state wherever assets are located—reﬂects the desire to supplant such
ad hoc judicial agreements with a rationalized global framework established by treaty. Lore Unt, a young bankruptcy scholar, sees transjudicial cooperation as a system of its own, however, arguing that “a decentralized system of courts applying evolving legal standards on a
case-by-case basis is the most workable system for developing legal international insolvency cooperation.”150

5. MEETING FACE TO FACE
Judges are also meeting face to face. Justice O’Connor has led several
delegations of Supreme Court justices to meet with their counterparts
in France, Germany, England, and India. More recently, two “summits” between the U.S. Supreme Court and the ECJ have occurred. In
1998 Justices O’Connor, Breyer, Ginsburg, and Kennedy went to Luxembourg; they had both private meetings and several public sessions
with their European counterparts and sat in on an ECJ hearing. In
April 2000 several members of the ECJ came to Washington for a second meeting with Supreme Court justices.151 Most recently, Chief Justice Rehnquist led a delegation that included Justice Breyer on a “judicial exchange” to Mexico, on the invitation of Chief Justice Genaro
David Góngora Pimentel of the Mexican Supreme Court. A Mexican
judicial delegation had visited Washington in 1999. In Rehnquist’s
words:
The exchange consisted of a series of meetings where we spoke about
topics as varied as the Judicial Branch and the press, and judicial educa-
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tion. But as is common in these types of meetings, the real value of these
reciprocal visits is in establishing face-to-face contact with judges in another country who, despite the differences between our judicial systems,
face many of the same problems faced by federal judges in the United
States.152

Judges in other parts of the world have increasingly institutionalized
such exchanges. Beginning in the early 1980s, judges from the constitutional courts in Western European countries began meeting every
two or three years and publishing their proceedings.153 Supreme court
justices in the Americas have taken one step further, establishing the
Organization of Supreme Courts of the Americas (OCSA). At a conference of representatives of the Supreme Courts of twenty-ﬁve countries of the Western Hemisphere in October 1995, delegates approved
a charter for the organization with the stated aims of promoting and
strengthening “judicial independence and the rule of law among the
members, as well as the proper constitutional treatment of the judiciary
as a fundamental branch of the state.”154 These objectives are to be
achieved through activities such as the provision of “a permanent link”
between national judicial systems and various educational and technical assistance systems “designed to promote international judicial cooperation in the hemisphere.”155 More recently the organization has
been tasked with the “creation of a Center for Exchange of Information
on Judicial Matters.”156
Common law countries have similarly institutionalized their biannual meetings in order to promote face-to-face contact and dialogue
among the judiciaries of these countries who operate in similar legal
systems.157 The First Worldwide Common Law Judiciary Conference
was sponsored by the Judiciary Leadership Development Council, a
nonproﬁt organization located in Washington D.C. whose goal is to
encourage judicial education through seminars and conferences. The
purpose of the conference, according to Judge A. Paul Cotter of the
U.S. Nuclear Regulatory Commission, was to bring together common
law judges to discuss common problems, mutual interests, and recent
developments: “A pragmatic judge-to-judge exchange of information
on, and analyses of, particular elements of their respective courts, law,
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and procedures will enable the participants to take home immediate,
practical beneﬁts both for themselves individually and for their respective courts.”158 In yet another region, judges from Estonia, Latvia,
and Lithuania have formed the Association of Judges of the Baltic
States.159
Less formal meetings have been sponsored by various aid agencies
and nongovernmental organizations and organizations such as the
London-based human rights organization InterRights. Similarly,
LAWASIA, with its Secretariat in Australia, fosters judicial exchange
through annual meetings of its Judicial Section.160 The ABA Central
and Eastern European Law Initiative (CEELI) periodically sends
American judges to various Central and Eastern European countries to
assist with law reform, codiﬁcation efforts, and judicial training.161
Closer to home, the Washington-based Center for Democracy has
sponsored four conferences to date involving courts of “ultimate appeal” of Central and Eastern Europe and the new independent states, a
grouping of countries that ﬁts the criteria for both regionality and
similarity.162
Law schools have also played an important role. New York University Law School’s Center for International Studies and Institute of Judicial Administration hosted a major conference of judges from both
national and international tribunals in February 1995 under the auspices of N.Y.U.’s Global Law School Program.163 Similarly, Harvard
Law School hosted part of the Anglo-American Exchange.164 For its
part, Yale Law School has established a seminar for members of constitutional courts from around the globe to meet annually as a means of
promoting intellectual exchange among the judges.165 The participants
in these seminars exchange precedents and personal experiences, creating judicial networks that are powerful channels for continuing crossfertilization.166 Likewise, academic and public institutions also contribute to the international exchange of judicial ideas through the
compilation of websites through which courts can access information
regarding the activities of national and supranational courts and tribunals from around the world.167
Perhaps the clearest illustration that judicial globalization is here to
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stay is the formation of an actual “foreign policy” arm of the U.S. federal judiciary. As noted in the introduction to this chapter, Chief Justice Rehnquist and the U.S. Judicial Conference created the Committee on International Judicial Relations, ﬁrst chaired by Judge Michael
Mihm of the Illinois District Court. According to Judge Mihm, the
purpose of the committee is to “coordinate the federal judiciary’s relationship with foreign judiciaries and with ofﬁcial and unofﬁcial agencies and organizations interested in international judicial relations and
the establishment and expansion of the rule of law and administration
of justice.168 The committee now issues a weekly bulletin, the contents
of which are a remarkable documentation of judicial globalization and
global judicial networks. In any given week, readers might encounter
Russian judges on a whistle-stop tour of cities across the U.S., Turkish
jurists learning from a judge in Maryland, or a U.S. district court judge
meeting with colleagues in Ecuador.169
All these visits and exchanges and seminars have multiple functions. They certainly serve to educate and to cross-fertilize. They
broaden the perspectives of the participating judges. Indeed, Justice
Breyer reports that he returned from a trip to India, in which he had
the opportunity of observing an Indian mediation program, wondering
“if we, in the United States, did not have something to learn from the
cross-disciplinary, problem-based approach.”170 But perhaps most important, they socialize their members as participants in a common
global judicial enterprise. That awareness is important for convincing
judges to try to uphold global norms of judicial independence and integrity in countries and at times when those are under assault.
At one seminar for judges from international tribunals around the
world, an African judge recounted a meeting with the beleaguered
chief justice of the Zimbabwean Supreme Court, who had been under
direct attack, including physical threats, from the government of
Robert Mugabe. The chief justice had been receiving letters and faxes
of support from fellow judges all over the world, many of whom had
met him through the kinds of judicial networks described here. At this
particular meeting, he said that the greatest value of all these meetings
and communications was the reminder: “I am not alone.”171
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6. CONCLUSION
The judicial networks described in this chapter ﬁt the general categories of information networks, enforcement networks, and harmonization networks. The networks of national constitutional courts are explicitly focused on the provision and exchange of information and
ideas. To the extent that they stimulate actual convergence of positions through the emergence of a global jurisprudence in any one
area—through cross-fertilization of national constitutional law and/or
the decisions of international human rights tribunals—they shade into
harmonization networks, although the process of harmonization/convergence is quite different than in the regulatory context. Networks of
courts in transnational litigation, by contrast, are essentially enforcement networks. They arise in the wake of efforts by one or more litigants to enforce a body of law in different national courts. As transnational disputes grow more and more complex, it is increasingly the
courts themselves who must cooperate to resolve them most efﬁciently
and effectively.
The vertical judicial networks described above also ﬁt these categories. The relationships between the ECJ and national European
courts are enforcement networks, as are the relationships between the
European Court of Human Rights and national courts. Relations between NAFTA tribunals and national courts in Mexico, Canada, and
the United States fall into the category of nascent enforcement networks. On the other hand, relations between the European Court of
Human Rights and constitutional courts outside Europe are information networks that once again may become harmonization networks.
What is most striking about the world of judicial networks, however,
is how they all ﬁt together. Talk of a “global legal system” sounds ambitious, if not fanciful. It conjures images of a global supreme court with
satellites in every region and country, with national courts carefully
tied in. In fact, however, the system described here is loosely composed
of horizontal and vertical networks of national and supranational
judges. It is closer in some ways to a global “community of courts,” in
the sense that judges around the world interact with one another aware
of their membership and participation in a common enterprise—re-
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gardless of their actual status as state, national, regional, or international judges.
Some judicial networks are formal and structured, such as the treatybased relationship between the supranational judges of the ECJ and national courts at every level. Vertical relations between NAFTA arbitration panels and U.S. national courts have similar roots in NAFTA
itself, but as in the European Union, the actual shape and strength of
these relations will almost certainly be a function of the actions and interactions of the judges themselves. So, too, with the degree of deference and reference that national courts are willing to pay to the rulings
of regional human rights courts, such as the European Court of Human
Rights, the Inter-American Court of Human Rights, and the new
African Court of Human Rights, all of which must judge the judgments
of national courts against global and regional codes of human rights.
Many other networks, both horizontal and vertical, are far looser.
They are tied together not only by the awareness of foreign courts and
decisions, but active transjudicial dialogue on common problems ranging from privacy to the death penalty. The tracks of these discussions
become actual law in different jurisdictions, in the sense that the courts
actually cite each other in the ultimate decisions. The citations, however, are only persuasive rather than precedential authority—a national judge, or an international one, cannot be bound to follow a foreign decision, only persuaded of its value in helping him or her sort
through a knotty legal problem. In addition, the psychological impact
is considerable, leading constitutional judges to feel part of a larger judicial community, an awareness strengthened by face-to-face meetings.
At a more workaday level, judges handling transnational commercial disputes are coming gradually to think of themselves as different
points on a spectrum of possibilities for litigating the same underlying
disputes, disputes that are themselves an inevitable byproduct of a
globalizing economy, rather than as separate, self-contained spheres
entitled to treat all cases before them as unique and arising uniquely
under their national legal system. Here again, the long-term impact is
less legal than psychological. Viewed from a traditional perspective of
difference, all states are formally equal and functionally identical; each
duplicates the same governance functions within a self-contained and
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largely impenetrable sphere. Each state handles its own affairs with a
minimum of interference; conﬂict is to be avoided because its consequences are unpredictable. Yet viewed from a perspective of identity,
in which courts in different countries are engaged in the same enterprise of judging and resolving disputes that themselves cross many borders, the focus shifts from the dispute-resolvers to the disputes themselves, to the common values that all judges share in guaranteeing
litigant rights while also safeguarding an efﬁcient and effective system.
The familiarity generated by regular interaction within this category
of disputes does not breed contempt and indeed raises the tolerance for
conﬂict, precisely because the regular relations and knowledge of one
another provides assurance that conﬂict will not escalate or rupture the
underlying relationship. Consider the scope for conﬂict within a family
consistent with the maintenance of close relations, as compared to the
enforced politeness between strangers. Thus the hallmarks of the emergence of a global commercial judicial system, paradoxically, are often
noisy and even outraged claims and counterclaims about the sacred
right to litigate in a particular national jurisdiction.
In sum, judges around the world are coming together in various ways
that are achieving many of the goals of a formal global legal system: the
cross-fertilization of legal cultures in general and solutions to speciﬁc
legal problems in particular; the strengthening of a set of universal
norms regarding judicial independence and the rule of law (however
broadly deﬁned); the awareness of judges in every country and at every
level of participation in a common judicial enterprise; and the increasing ability for transnational disputes to be resolved either in one forum
or in several forums that are coordinating with one another. Even more
important, however, judges are in many ways creating their own version of such a system, a bottom-up version driven by their recognition
of the plurality of national, regional, and international legal systems
and their own duties of ﬁdelity to such systems. Even when they are interacting with one another within the framework of a treaty or national
statutes, their relations are shaped by a deep respect for each other’s
competences and the ultimate need, in a world of law, to rely on reason
rather than force.
How else to build a world under law? The disaggregation of global
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judicial relations is rooted in the pluralism of multiple legal systems but
driven by the expression of a deeper common identity. Dialogue is
prized over uniformity; debate and reasoned divergence over adherence. So it must be, because global legal authority, except in areas such
as cases governed by public international law and speciﬁcally committed to the International Court of Justice in the Hague for resolution or
more specialized areas such as the law of the sea, does not exist. Transjudicial networks, animated largely by persuasive authority, personal
contacts, and peripatetic litigants, are likely to be as close as we can
come.

REE

TH

Legislators: Lagging Behind

A gap increasingly separates transgovernmental cooperation from domestic debate. . . . The result is a mutual
democratic deﬁcit, with publics mistrusting the multilateral deals that their governments strike behind closed
doors in foreign countries.
—Lord William Wallace, foreign policy spokesman for the
Liberal Party in the House of Lords1

Lord Wallace’s perception of a democratic deﬁcit regarding
transgovernmental activity is widely shared. Legislators are seen to be
lagging behind. The voice of the people—province by province, country by country, region by region, is much softer and less likely to be
heard than the voice of the regulators, the judges, the ministers and
heads of state.
One response has been a call for a global parliament.2 Far more
likely, and from my point of view far more desirable, would be the creation of networks of legislators to match the networks of ministers, regulators, and judges described in the last two chapters. These networks
do exist, often in surprising places, and are growing. But they are less
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common, and have less impact, than other transgovernmental networks for a variety of reasons.
First, at least in democratic political systems, the legislature’s function is to represent as much as it is to regulate, meaning that legislators
are most directly tied to territorially deﬁned policies. In this sense, it
could be said that remaining resolutely “national,” or even parochial, is
their job. Even when they focus on international issues, it is generally
through the prism of domestic interests rather than through an independent interest in foreign policy, much less global governance. To ensure their reelection, legislators must demonstrate concern and action
in their voters’ areas of interest, and must ceaselessly lobby for their
constituency’s share of the national pie. To the vast majority of these
constituencies, international cooperation usually takes a low priority.
Second, the high turnover among legislators, whose terms in ofﬁce
are typically short, gives them little incentive to invest in long-term relationships with their foreign counterparts, who themselves will be
likely to change frequently—and this disincentive is in addition to the
usual shifting priorities and commitments based on political afﬁliation.
Generally, in democratic regimes, legislators will serve less time in
their ofﬁcial capacities than judges or bureaucrats. Third, parliamentarians by deﬁnition lack the specialized technical expertise and disengagement from popular politics that have played such a large role in
bolstering judicial and regulatory networks. Domestic challenges vary
greatly among nations; leadership and parliamentarianism take different forms, and neither is commonly considered a “profession” or “expertise” other than in the practice of democracy itself.
Finally, regulatory networks are highly issue-speciﬁc and are composed of members with largely the same professional training and socialization. They are thus generally able to operate through simpler
decision-making procedures, typically by consensus. Parliamentarians,
on the other hand, tend to deal with a wide array of issues and interests.3 Different parliaments are also organized differently in terms of
committee structures and the allocation of power among individual
legislators. It is thus harder to identify natural “counterparts,” as in the
regulatory area, such as ﬁnance committees, foreign relations committees, or justice and home affairs committees. As a result, individual leg-
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islators are more likely to come together across borders based on common party afﬁliation or a common interest in a particular set of issues,
such as the environment or human rights, rather than on a common
and enduring position in the political power structure.
Given all these disincentives, the wonder is perhaps that legislative
networks exist at all. And yet they do, within international organizations, independently, at the regional level, and in a variety of professional associations. In some cases it is possible to discern legislators
genuinely ﬁnding their voice on the international stage, injecting new
and different elements into politics and policies formerly controlled almost exclusively by the executive branch of different governments.
They are inventing and legitimizing themselves as they go along,
within organizations such as NATO, the OSCE, and, most notably,
the European Union. They are also gradually organizing as a counterbalance to the forces of free trade and economic integration, as they realize the extent to which some of these ideologies cut across national
borders and enhance executive power. And they play a growing role in
democratization efforts, providing not only technical assistance to
young parliaments but also the crucial sense of belonging in a larger
global or regional club.
Reading through some of the examples in this chapter, it is hard not
to begin envisioning networks of legislators forming and demanding a
formal voice in the affairs of the WTO, the IMF, NAFTA, or indeed
the United Nations itself. It is also possible to imagine any number of
bilateral and plurilateral initiatives to establish ongoing contacts between legislators, at least as long as particular political parties are in
power in the relevant countries. These networks should in many cases
parallel various kinds of executive and regulatory networks.
At the same time, it is also apparent that many existing regional
“parliaments” or “assemblies” are quite ineffective—the kind of entities
that spread skepticism about international law or institutions of any
kind. At a deeper level, it is not actually clear what “effectiveness”
should mean in this context. What should regional or global legislative
networks be doing, and how will we know when they are doing it successfully? Scholars such as Bruce Ackerman argue that parliamentarians, with a mandate that is clearly distinct from those of regulators and
administrators, are well equipped to elaborate basic values.4 A recent
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“summit” of heads of parliaments designed to denounce the death
penalty offers some support for this idea. But parliamentarians are also
supposed to reﬂect and represent deep divisions in basic values—divisions of the sort that can drive elections. These divisions are even
deeper in the international context.
How else, if at all, should legislative networks exercise power? By
drawing up model legislation to serve as templates for national drafters?
By responding to the reports and pronouncements of various executive
and regulatory networks? By trying to develop transgovernmental
methods of monitoring the activity of other transgovernmental networks, as legislative committees monitor agencies in the United
States? By trying directly to check the power of networks of chief executives, which may be operating in part to circumvent the power of domestic legislators?
Some of these possibilities seem unlikely at best, silly at worst, but
before complaining of “democratic deﬁcits,” or more speciﬁcally, of
“lagging legislators,” it is important to think through what transgovernmental legislative networks can and should do. The ﬁrst step, therefore, is to understand what they are already doing.
The ﬁrst section below sets forth a number of ways in which legislators are networking with one another on speciﬁc political issues,
whether within or without existing international organizations. The
second discusses the wide array of legislative networks, including actual
regional parliaments, that exist both to express and advance regional
identity and also to counteract or at least slow down a variety of forces
pushing regional economic integration. Finally, the third section turns
to the ways in which legislators are bolstering fellow legislators around
the world, through the professionalization of democratic representation and the socialization and support of individual representatives.

1. LEGISLATORS FINDING THEIR VOICE ON THE
WORLD STAGE
The traditional way for legislators to express themselves in foreign affairs is by trying to keep members of the executive—the ministers or
head of state—on a short leash. Some contemporary political scientists
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argue that at least in the United States that system is working well;
Congress is actually calling many of the shots in foreign affairs.5 The
examples below, however, suggest that many legislators are not content
with this traditional role—they are seeking ways to exercise power and
inﬂuence directly on the international stage. They are networking with
one another to enhance their collective voice both inside international organizations and independently.

Legislative Networks within International Organizations
As with regulatory networks, national legislators periodically ﬁnd
themselves working together within the context of international organizations. By and large, their task within these organizations is to deﬁne an effective role for themselves as elected representatives in an environment traditionally dominated by diplomats, civil servants, or
political appointees. They are succeeding in unexpected ways, perhaps
most surprisingly in security organizations such as NATO or the
OSCE, where the subject matter purportedly requires a high degree of
specialized knowledge and an ability to withstand or ignore popular
pressures. Other organizations are more hospitable from the outset. To
the extent that these organizations include the harmonization and
convergence of law and policy among their member states, legislative
networks within them have growing inﬂuence.
Networking in NATO
In the case of NATO, the NATO Parliamentary Assembly (NATO-PA)
provides a communication link between partner countries. Composed
of parliamentarians from the member countries of the alliance, the assembly’s objectives include strengthening understanding and developing solidarity among member countries, encouraging member countries
to take into account NATO viewpoints when drafting national legislation, and acting as a link between alliance parliaments and NATO
authorities.6
The NATO treaty has no explicit mention of a parliamentary assembly. A formal recognition of such an assembly would have required
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amending the Washington treaty, which some of the governments and
parliaments wish to avoid. Thus, the NATO-PA has long operated as
a separate entity from NATO, although embodying its fundamental
mission and maintaining close working relationships with it. It was the
recognition of the growing involvement of the NATO-PA in the oversight and operation of the organization that brought the assembly in
1998 to change its name from the North Atlantic Assembly (NAA) to
the NATO Parliamentary Assembly.7 Nevertheless, it has real inﬂuence on NATO policies. Its committees—including Civilian Affairs,
Defense and Security, Economic, Political, Scientiﬁc and Technical—
draft policy recommendations on areas ranging from the Bosnian crisis
to setting human rights standards to reform of the Euro-Atlantic security relationship.8 NATO itself, composed of its national delegations
typically headed by ambassadors, has subsequently adopted many of
these recommendations.9
Networking in the Organization for Security and
Cooperation in Europe (OSCE)
The OSCE’s Parliamentary Assembly was established in Madrid in
1991, amid heated debate over its organization and the very necessity
of its existence. Today, the assembly brings together over three hundred parliamentarians representing ﬁfty-ﬁve OSCE participating states.
The assembly’s objectives are to facilitate interparliamentary dialogue,
assess the implementation of OSCE objectives by participating states,
support democratic institutions in participating states, and contribute
to the development of OSCE institutional structures and of relations
and co-operation between existing OSCE institutions.
The assembly has had to ﬁght hard to establish its legitimacy within
the framework of the OSCE. While it has performed functions such as
providing neutral observers to Russia’s ﬁrst post-Soviet parliamentary
elections, and suggested the need for a major modiﬁcation of the
OSCE’s functions, the assembly has consistently demanded more inﬂuence within the OSCE. Although its 1994 session also included discussion of substantive issues such as Turkey’s relations with the Kurdish
minority, Greece’s unilateral trade embargo on Macedonia and the
UNPROFOR mission in Bosnia, ultimately the assembly’s primary
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concern seemed to be whether any of its resolutions would be heard or
acted upon at all.
Since 1994, the assembly has gained both legitimacy and support
from the OSCE as well as its member-states. The assembly’s members
now consistently monitor elections in both Eastern Europe and the former Soviet Union. In the spring of 1998, an assembly member pronounced the Ukrainian election less than “free and fair,” and subsequently drew criticism from Ukrainian ofﬁcials who were keen to have
the assembly approve their electoral process.10 Another observers’ mission set out to monitor the elections in Russia in March 2000. The assembly’s website claims, probably correctly, that because parliamentarians are themselves directly elected public ofﬁcials, their observations
carry considerable weight with local and international media.11
Technically, the assembly is geared to allow for maximum participation and collaboration. It meets annually, in the beginning of July, at
which time most national parliaments are not in session, so as to allow
key members to participate. The product of each such annual session is
a Final Declaration, as well as resolutions and recommendations that
are submitted to the OSCE Ministerial Council, the OSCE Chairperson-in-Ofﬁce, and the national parliaments of the OSCE participating
States.
Recent annual sessions of the assembly have produced important
resolutions, including an appeal to the OSCE Council of Foreign Ministers to discuss the drafting of a European Security Charter, which
should become “the backbone of the (European) security system for the
21st century.”12 In July 2000, the assembly issued a Final Declaration
dealing with situations in North Caucasus, Southeastern Europe, Belarus, and Moldova. Observers of the session saw it as a promising sign
of a renewed, stronger, and welcome involvement of the OSCE in the
security problems in these areas.13
Following the 9/11 attack on the United States, the Standing Committee of Heads of Delegation of the Assembly convened for a special
meeting in Sintra, Portugal, to condemn all terrorist actions and recommend that the OSCE participating states agree on a deﬁnition of
terrorism and elaborate on global strategies for ﬁghting terrorism. The
assembly called upon the participating states to adopt appropriate leg-
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islative measures and cooperate with one another in combating terrorism. The assembly also urged the governments to address the issue of
international terrorism at the OSCE Ministerial Council later in the
year.14
Legislative Networks within ASEAN
Parliamentary cooperation takes place in other regions as well, perhaps
most notably in Asia. In 1977, Southeast Asian nations, under the
auspices of the Association of Southeast Asian Nations (ASEAN), a
regional security and economic organization, created the ASEAN InterParliamentary Organization (AIPO). Participants in the AIPO General Assembly consist of members of the ASEAN parliamentary delegations and observer groups, with a maximum of ﬁfteen delegates from
each AIPO member’s parliament.
The justiﬁcations for the creation of AIPO were both democratization and popularization: a close network of ASEAN legislators would
enhance democratic participation by the people of these countries,
thereby strengthening the ties between the people themselves, and between the peoples and the organization.15
AIPO has undertaken a number of concrete initiatives that have
served primarily to educate national legislators, interest groups, and individual constituents as to what is taking place in neighboring countries. Thus, for instance, AIPO indexed all national laws that relate to
the ASEAN Free Trade Area in order to make them readily available
and transparent to the business community.16 Similarly, it created an
electronic bulletin-board system to enable individual members of various parliaments to correspond directly with their counterparts in other
states.17
AIPO members have also tried to use the collective power of the organization to pressure their governments on speciﬁc issues, most notably the devastation wrought by the East Asian ﬁnancial crisis in
1997. The parliamentarians called on their governments to step up cooperation among ﬁnancial markets to avoid further turmoil. They also
held a meeting in the Philippines and adopted a number of speciﬁc
measures to help redress the crisis, although it is not clear what impact
these measures actually had.18
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Like its European counterparts, AIPO currently plays a largely consultative role. It has had to build its own legitimacy and inﬂuence. It
has done so largely through the power of information and socialization.
Its ability to collect and then distill information has made it a credible
source of legislative initiatives. Further, it has been able to welcome
parliamentarians from new ASEAN members, such as Vietnam and
even Myanmar. AIPO members also engage in ongoing dialogue with
observer delegations of parliamentarians from countries such as China,
Australia, Canada, New Zealand, Russia, and the European Parliament.19 Again, however, it is very difﬁcult to track the actual impact of
these various activities in terms of new legislation proposed or individual government ofﬁcials bolstered.


The networks among legislators in each of these three organizations create opportunities for parliamentarians to play an active role
in international or at least regional security policy. In the two European cases, they have had to ﬁght to make their voices heard, and have
gradually insisted on playing a more direct role in the organization’s
mission. AIPO has been less effective, or at least its effectiveness is
harder to track. It has chosen to work more through links to existing
national parliaments—functioning to collect and disseminate information and lending its authority to model legislation in the form of resolutions. IOSCO functions this way on the regulatory side, as described
in chapter 1, but its model legislation is aimed at an enduring audience
of securities commissioners who often have a direct professional interest in getting it passed in their home legislatures.

Independent Legislative Networks
In June 2001 ﬁfteen heads of European and non-European parliaments
came together in Strasbourg, on the premises of the European Parliament, in the ﬁrst Global Conference Against the Death Penalty.20
Aside from the heads of the Council of Europe and the European Par-
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liament, the signatories on the appeal for the abolition of the death
penalty included representatives from Belgium, Chile, Ivory Coast,
Greece, Spain, France, Cambodia, Italy, Malta, The Netherlands, Austria, Portugal, and Ukraine. Fifteen other countries sent telegrams of
support for the appeal. Pursuant to the appeal, the Assembly of the
Council of Europe adopted a resolution requiring Japan and the United
States to impose a moratorium on executions without delay and to take
steps to abolish the death penalty. It also warned that it would question
the continuing observer status of Japan and the United States with the
council should no signiﬁcant progress be made by 1 January 2003.21
This meeting caused considerable controversy. Of particular surprise, at least to media commentators, was that parliamentarians should
take such an initiative in their ofﬁcial capacities—as the heads of national parliaments rather than as individual politicians. Here is an example of a spontaneous legislative network, sparked by depth of conviction about a speciﬁc political issue. It is characteristic in this regard
of spontaneous or at least independent legislative networks; they are
typically driven by commitment to a particular political issue, or set of
issues, or at least a speciﬁc political ideology or philosophy.
The U.S. Congress–Russian Duma Study Group
When Newt Gingrich was Speaker of the House, he was convinced
that parliamentary networks would give domestic legislators a new role
in foreign policy. In 1996 he sent a letter to his Russian counterpart,
Gennady Seleznyov, to create a forum made up of members of U.S. and
Russian legislatures to discuss issues of defense, foreign policy, energy,
and the environment on a regular basis. The result was the U.S. Congress–Russian Duma Study Group. Formation of the group was
prompted by a belief that the relationship between the United States
and Russia had for too long been focused on the executive level, a state
of affairs that made it necessary to redevelop ties with each change in
administration.22
Gingrich hoped that the group would meet informally twice a
year.23 Curt Weldon, representative from Pennsylvania and a member
of the National Security Committee, was chosen to head the U.S.
membership in the study group, which met for the ﬁrst time in No-
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vember 1997.24 In June 2000, members of the two parliaments suggested a joint effort by their respective governments to develop and deploy a strategic missile defense system.25 Representative Weldon made
it clear that the Clinton administration did not necessarily welcome
independent parliamentary contacts, complaining that “[m]any in
Congress have been advocating cooperation with Russia for several
years now, but have been ignored by the Clinton-Gore Administration.”26
During the Clinton administration, Vice President Al Gore established a special commission with Viktor Chernomyrdin, prime minister
of Russia. The commission created a special channel to advance not
only common political objectives but also to enhance each politician’s
political position at home.27 In this context, it is not particularly surprising to see one of the most important U.S. legislators of the opposite
political party attempt to build his own bridges. To level the political
playing ﬁeld, it was necessary not only to reach beyond national borders but also to a different branch of the foreign government. Executive
transgovernmentalism was thus in this case met and matched by a legislative counterpart.
Since 2001, the Congress-Duma study group has continued its efforts to foster “closer relations” between the two legislatures to “help
address key bilateral issues, across a wide range of substantive issues.”28
Meetings in 2002 and 2003 in Moscow and Washington have discussed
topics including “developing a US-Russia partnership in the areas of
trade and energy,”29 as well as countering international terrorism.30
The Parliamentary Association for Euro-Arab
Cooperation (PAEAC)
The Parliamentary Association for Euro-Arab Cooperation (PAEAC)
was founded in Brussels in 1974 by parliamentarians from the then
nine countries of the European Community to improve relations between the two regions. Its main objectives are the promotion of peace
in the Middle East and the strengthening of political, economic and
cultural cooperation between Europe and the Arab world.
PAEAC consists of six hundred members from eighteen different
national parliaments, including members of European national parlia-
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ments, the European Parliament, and the Parliamentary Assembly of
the Council of Europe. It confers with and attempts to inﬂuence the
European Union as well as individual Arab governments, organizes
Euro-Arab working groups consisting of Arab ambassadors to the European Union and members of the European Parliament, and holds
observer status with the Inter-Parliamentary Union (IPU) and the
UN Economic and Social Council. PAEAC holds an annual EuroArab Dialogue in conjunction with the Arab Inter-Parliamentary
Union.
In its 1998 meeting in Damascus, the dialogue led to a series of recommendations and resolutions on a range of subjects, varying from the
Middle East peace process (including a series of condemnations of Israel and an expression of regret over the “lack of consistency of the
U.S. as sponsor of the peace process in its dealing with the Israeli government”), the need for a dialogue with the Libyan government to resolve the Lockerbie case and the need to reexamine the sanctions imposed on Libya, the effects of the embargo imposed on Iraq on its
civilian population, the effect of the sanctions on Sudan on its civilian
population, terrorism in Algeria, terrorism in general, economic liberalization of the Arab world, cultural cooperation and cultural values.
The participants also expressed their support for a full membership of
Palestine in the IPU.31
Advocacy Groups for Legislators: the IPU and the PGA
These newer initiatives exist alongside much older and more institutionalized parliamentary networks, but of a somewhat different character. The Parliamentarians for Global Action (PGA) and the IPU are
long-standing ﬁxtures on the international scene, but they have often
seemed extracurricular, more like nongovernmental than transgovernmental organizations. They have provided forums in which national
parliamentarians could come together on speciﬁc issues of concern, not
merely alternative channels for ofﬁcial business. On the other hand,
some of their more recent activities have brought legislators together
to circumvent roadblocks that other branches of the same governments
could not overcome.
The oldest parliamentary network is the IPU, founded in 1889 and
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headquartered in Geneva. Its objectives include working for peace and
international cooperation, strengthening and developing representative assemblies, and improving working methods of parliamentary institutions. The group of 135 member parliaments submits resolutions to
represented assemblies on matters including disarmament, drug trafﬁcking, environmental and agricultural development, and international security, and lobbies for their implementation.32 Initiatives undertaken by the IPU have been rather varied in scope. In 1926, the
IPU began work with the International Association of Penal Law to
create a permanent international criminal court.33 In 1988, it passed a
resolution supporting self-determination for Puerto Rico.34 In 1995, the
IPU passed a motion proposed by New Zealand, calling on France and
China to abide by a voluntary ban on nuclear testing.35
IPU meetings have provided valuable communication opportunities for parliamentarians, who in some cases have been able to break
deadlocks privately where their governments have failed to communicate. Much of the groundwork for the Dayton accord was initiated by
Croatian, Bosnian, and Serbian deputies at IPU meetings.36 Interestingly, in July 1996 the IPU signed an agreement with the United Nations, formalizing a cooperative relationship between the two organizations and facilitating the initiation of joint projects. Part of the
purpose of this agreement, at least in the eyes of some UN delegates,
was to help build support for the United Nations among national parliaments,37 whereas, from the perspective of the parliamentarians, it is
equally likely this agreement will provide channels of communication
to the United Nations independent of, or at least supplementary to,
the ofﬁcial country delegation, which is staffed by fairly entrenched
bureaucracy.
Americans are most likely to think of the PGA as the Professional
Golfers’ Association. In fact, Parliamentarians for Global Action is a
nonpartisan advocacy group composed of parliamentarians from seventy countries.38 The organization conducts policy studies and organizes trips, in something of a “Jimmy Carter–style” diplomacy.39 For example, the parliamentarians organized a trip of forty politicians from
nineteen countries to Haiti in 1993 to help guarantee the safety of proAristide legislators.40 Unfortunately, the military government then in
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power refused to guarantee the safety of the parliamentarians, who ultimately did not attend.41 The PGA also has a policy component; it issued formal comments to the United Nations on the establishment of
a war-crimes tribunal for Yugoslavia.42 It has also organized a number of
inﬂuential conferences concerning the establishment of the International Criminal Court, including “An Informal Parliamentary Assembly for the International Criminal Court and the Promotion of the
Rule of Law” held in Ottawa in November 2002.43
PGA has also been particularly active in addressing environmental
issues. Parallel to the World Summit on Sustainable Development in
Johannesburg in August 2002, PGA organized the Parliamentary
Workshop on Clean Air and Clean Water, which included more than
1,300 parliamentarians from 105 countries.44 The workshop provided
parliamentarians with “the legal and technological tools necessary to
make concrete improvements in air and water quality on a national
and regional level.”45 The World Bank has recently observed that “parliamentarians are playing an increasingly important role in environmental decision making” due to the “development . . . of democratically elected legislatures in most African countries . . . and the move
towards democratization of the environmental decision making process.”46 The PGA is now turning its attention in this area to renewableenergy policy, with a series of conferences scheduled throughout 2003
and 2004.47
By its own account, the PGA offers a chance for legislators from
small and medium-sized states that do not have strong political, military, or economic leverage to exercise group diplomacy in order to
make decisive contributions to world policy.48 Two recent examples of
this kind of work are the PGA’s assistance to Canada in promoting the
International Convention to Ban Landmines and its role in promoting
the creation of the permanent International Criminal Court. It offers a
network of 1,300 legislators from around the world. Then again, although the power and inﬂuence of PGA policy resolutions and activity
is unquestionably enhanced because its members are parliamentarians
and hence, by deﬁnition, skilled politicians and respected individuals
in their countries, these members do not exercise their ofﬁcial governmental power through the PGA in the way that regulatory or even ju-
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dicial networks do. It allows individual legislators to amplify their voice
on issues they care about, but does not enhance the power of legislatures per se relative to other branches of government in the international sphere.


These four examples, as diverse as they are, illustrate some of
the potential of, but also the obstacles to, effective transgovernmental
legislative networking. On the one hand, it is quite possible that several decades of regular relations between Arab and European parliamentarians through PAEAC has had an impact on the way many European politicians view security and economic issues in the Middle
East. Similarly, it is possible that a continuation of U.S.-Russian legislative contacts or a replication of similar bilateral legislative networks
with other countries could affect the political balance of power in relations between the countries in question by providing alternative channels of information and inﬂuence—particularly, again, in presidential
systems. On the other hand, it is highly unlikely that the threat of loss
of observer status at the Council of Europe Parliamentary Assembly
will shift the attitude of U.S. and Japanese legislators on the death
penalty. And for all the support given the International Criminal
Court by the PGA and the IPU, they are unlikely to have much effect
on shifting legislative attitudes in countries opposed to the court, most
notably the United States—at least in the short term.
Parliaments are almost by deﬁnition divided: by party, by politics, by
region, by ideology, by power. Individual parliamentarians may band
together across borders on issues that they care about; powerful legislators with a different agenda than their presidents may form useful
alliances. But parliamentarians are politicians responsible to constituents. They cannot rely on the professional consensus that so often
provides the glue for regulatory and even judicial networks. That glue
must instead come from a common mission, as discussed below in the
context of regional integration efforts, or from an effort to support one
another across borders as parliamentarians.
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2. LEGISLATIVE NETWORKS AS CATALYSTS AND
CORRECTIVES FOR REGIONAL INTEGRATION
Parliamentarians have been considerably more active in regional politics than in global politics, often leading the way toward greater regional cooperation and even integration. Where they have lagged behind, they have later ﬁlled an important role as a democratic corrective
to technocratic control of economic integration. In both cases, the
most effective voices have been national legislators speaking and acting in a dual capacity—as the representatives of their national constituents and as the articulators and implementors of a larger regional
vision.

The Catalysts
One of the oldest networked government systems is the Nordic System,
which was originally driven entirely by legislators. Today those pioneers have imitators in South Asia, the Baltics, and, less successfully,
Latin America. The motives driving the formation and ﬂourishing of
these networks vary, but they include a strong afﬁrmation of regional
identity as well as a desire to work together on common regional problems.
The Nordic Council
The Nordic Council formed in 1952 as a forum for interparliamentary
cooperation. The national parliamentarians of the ﬁve different Nordic
countries, as well as three independent regions (Greenland, Iceland,
and the Faroe Islands), came together to cooperate on legal, social, cultural, and ﬁnancial matters, as well as on speciﬁc initiatives concerning
transportation and the environment. More recently, they have expanded their goals to include foreign policy and security matters. The
council holds a general meeting every year with additional meetings on
selected issues. It conducts continuous work on policy issues through
ﬁve committees and four political party groups.
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In its ﬁftieth anniversary session in 2002, the council addressed issues including the freedom of movement within the Nordic area, trafﬁcking of women for the sex trade, sustainable development, immigration policy, and general labor and tax issues.49 As discussed further in
chapter 4, over time the parliamentarians’ meetings led to cooperation
among the executive branches of these countries as well—designated
“intergovernmental” rather than “interparliamentarian”—through the
medium of regular meetings among different councils of ministers.
Interparliamentary Consultative Council of Benelux (ICCB)
Founded by Belgium, Luxembourg, and the Netherlands in 1955, the
Interparliamentary Consultative Council of Benelux (ICCB) makes
recommendations to the member-governments on a wide range of mutually relevant issues, in particular economic and cultural integration,
foreign policy, and legal harmonization. The council is composed of
forty-nine members designated by their national parliaments. Since
1985 the council has been increasingly charged with overseeing the application of the Schengen agreements on the free movement of people
and goods among a number of EU countries.50 This mandate ﬂows from
a broader recognition of the council’s long and proven experience in
the ﬁeld of interparliamentary cooperation.
The South Asian Association for Regional
Cooperation (SAARC)
Founded in 1985, the South Asian Association for Regional Cooperation (SAARC) consists of parliamentarians from India, Bangladesh,
Bhutan, the Maldives, Nepal, Sri Lanka, and Pakistan. Their mandate
is to address regional questions of economic development, population,
and the general quality of life. Under SAARC’s auspices, a Preferential
Trading Arrangement (SAPTA) has been established and negotiations are continuing on the reduction of tariffs and other impediments
to a freer ﬂow of trade within the region. Negotiations are also proceeding towards the establishment of a South Asian Free Trade Area
(SAFTA).
SAARC has adopted conventions on the suppression of terrorism as
well as on narcotic drugs and psychotropic substances, and is ﬁnalizing
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additional conventions on trafﬁcking of women and protection of children.51 In 1992 it established a training center to combat tuberculosis
in the region.52 And at its annual conference in 1997, it passed recommendations to relax visa restrictions and to exchange data through
e-mail on the Internet to keep all parliamentarians in the region posted
about the latest developments in each other’s parliaments.53
The Baltic Parliamentary Assembly
Shortly after gaining independence from the Soviet Union, the Baltic
states of Latvia, Lithuania, and Estonia began taking steps to create cooperative arrangements, beginning with a Baltic trade agreement and
customs union, joint production of farm equipment, and construction
of a highway from Helsinki through Russia. The states also established
the Baltic parliamentary assembly, modeled on the Nordic and Benelux examples.54 Among its activities today, the Baltic Assembly encourages cooperation in harmonizing the legislation of all three countries in conformity with EU requirements, works to improve border
facilities and border crossing-points, and coordinates foreign policy.55 It
is also cooperating with other regional assemblies: it signed a cooperation agreement with the ICCB in 1994;56 authorized its presidium to
lobby for a merger with the Nordic Council in 2001;57 meets jointly
with the Nordic Council;58 and, also in 2001, joined with parliamentarians from the ICCB and the Nordic Council to hold a symposium on
climate change in Brussels.
Other Regional Assemblies
It is frankly hard to ﬁnd a region of the globe without some kind of parliamentary assembly, but the ones I’ve described are the most active
and inﬂuential. Others include: the Latin American Parliament, founded
in 1964 and consisting of ten representatives each from twenty-two nations; the African Parliamentary Union, founded in 1976 and encompassing thirty-ﬁve African parliaments; the Arab Inter-Parliamentary
Union, founded in 1974 and comprising eighteen parliaments and legislative assemblies; and the Parliament of the Andean Group, created
on 25 October 1979 and consisting of Bolivia, Colombia, Ecuador,
Peru, and Venezuela.59 All these organizations, like those above, pro-
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mote regional cooperation and even integration, and add the voice of
parliamentarians to regional politics otherwise conducted through
more bureaucratic bodies, such as the OAS and the OAU.
The problem with these other assemblies, quite frankly, is relative
ineffectiveness. All are worthy organizations with worthy goals—and
they do some valuable work in professional socialization and training,
discussed below—but they have little impact on world or even regional
affairs. Their problem may be the relative power of the legislative and
the executive branches in the member-countries; the design of the institutions themselves; the lack of homogeneity and common interests
among the member-countries; or a combination of all three. Whatever
the reason, participants exercise little ofﬁcial power and rarely ﬁnd
themselves in situations where they can use the mechanisms of soft
power—information exchange, deliberation, persuasion—with much
impact.

The Correctives
The other type of regional parliament, led by the European Parliament
(EP), which is the parliament of the European Union, has gained power
as a reaction to a perceived “democracy deﬁcit,” arising from the number of EU decisions made without input from elected representatives.
The question for Europe—a question likely to be repeated soon in
other regions—is whether more democracy at the regional level means
more input from a separate regional parliament or from networks of national parliamentarians. To match the other government networks described in chapters 1 and 2, the answer seems obvious: national parliamentarians must create similar networks.
The European Parliament and Its Networks
The European Parliament is in some ways a world of its own. It is an independent legislative body established as one of the governing institutions of the European Union; further, it is composed not of national
parliamentarians, but of directly elected representatives. Originally,
the Treaty of Rome, which established the European Economic Com-
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munity (EEC) in 1957, gave the EP only a consultative role in Community decision making. Subsequent treaties and important rulings by
the ECJ have extended the EP’s autonomy as an institutional actor
within the European system, so that the Parliament and the Council of
Ministers now share power in a substantial number of areas. Especially
in recent years, the EP has been much more inﬂuential than the looser
regional assemblies described above.
Notwithstanding this increased power for parliamentarians at the
European level, discussions of the “democratic deﬁcit” within the European Union in the 1990s still focus on input from national parliamentarians. Shirley Williams, ever an advocate of legislative power,
pointed out in 1991 that “most national parliaments have until recently lacked effective mechanisms linking them to the EP. They have
been suspicious of attempts by the EP to demand greater powers and
have been unwilling to work closely with it in establishing a joint
structure of parliamentary accountability.”60 She proposed holding occasional “assizes,” consisting of specialized parliamentary commissions
from national parliaments and the EP, to address speciﬁc policy areas in
depth.61
The powers that be did not see ﬁt to follow her advice. The European Union, however, is gradually constructing something similar: a
set of vertical legislative networks between a genuine supranational
parliament and its national counterparts, similar to its vertical judicial
networks, although less formal and powerful. In 1989, for example, the
EP created a body to bring together the committees of national parliaments that specialized in European affairs—the awkwardly named
Conference of the Community and European Affairs Committees of
the Parliaments of the European Union (COSAC). COSAC convenes
twice a year; it has discussed subjects such as internal security and the
environment and has done a lot of work on the role of national parliaments in EU decision making. Partly as a result of this activity, the
Treaty of Amsterdam in 1997 included a special Protocol requiring the
EP to share information and consult with national parliaments on
pending EP legislation.62
In sum, the past decade has witnessed many initiatives in EU parliamentary relations that have important implications for other parts of
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the world. Directly elected legislative assemblies at the regional level
may yet have a valuable role to play in the world. Similar bodies on a
global scale may also have a future, though it is hard now to imagine
any that would be taken seriously. Even at the regional level, however,
a directly elected assembly cannot substitute for national parliaments.
It is likely to be effective only to the extent that it succeeds in networking with national parliamentarians and helping serve as a catalyst
for their interactions with one another.
The Parliamentary Conference of the Americas
The Parliamentary Conference of the Americas held its inaugural conference in Quebec City, Canada, in September 1997. Four hundred parliamentarians from 28 countries attended and were joined by nearly 400
observers from intergovernmental organizations, research institutes,
and entrepreneurial and union groups. Organized by the National Assembly of Quebec, the conference was convened to enable parliamentarians to discuss the impact of increasing economic integration and the
role of parliamentarians in the process. The conference organizers
hoped that it would lead to more extensive and continued interparliamentary relations throughout the Americas.63 The Closing Declaration
of the conference dealt with issues including encouragement of democratic ideals, human rights, free trade, and employment, improvement
in education and job training, and social security and health policies.64
The participants of the conference also agreed to create a Follow-up
Committee to examine the establishment of a permanent inter-American parliamentary dialogue. In May 1999, the committee agreed on
the general principles for establishing a permanent, yet ﬂexible and effective, parliamentary forum. Today, the conference is the Parliamentary Confederation of the Americas (COPA), composed of a general
assembly, an executive committee, and a general secretariat.65


Unlike the assemblies that grew up largely as catalysts for
regional integration—situations in which legislators took the initiative
in reaching out to one another to help address common regional prob-
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lems—the national legislators in this second category have been much
more driven by the perceived need to catch up with “governments,”
meaning chief executives, their ministers, and their regulators, all of
whom are pursuing the goals of free trade and economic integration
faster than many legislative constituencies want. Other examples include a standing committee of national parliamentarians from countries
in the European Free Trade Area (EFTA) comprising countries that
once chose not to be members of the European Union but that are now
more likely to be candidate members, that is designed to ensure meaningful parliamentary input on all matters of economic integration, and
an Assembly of Caribbean Community Parliamentarians aimed at democratizing the process of Caribbean integration. Regardless of their
different forms, they are networks of national legislators talking back—
“correcting” the course of regional integration more than catalyzing it.

3. HELPING LEGISLATORS “DO THEIR
WORK BETTER”
A ﬁnal function of most legislative networks today is helping their
members be better legislators. They provide their participants with
professional and technical support, advice, and resources, thereby
working to professionalize legislators and to help build parliamentarianism as an acquired skill or expertise rather than as a mere political
tool. Supplying legislators with specialized expertise not only assists
them in their day-to-day activities as parliamentarians, but also promotes their status as an international elite. This professionalism also
establishes a common language for the parliamentary job, which in itself helps cut across countries to make cooperation easier—rather like
the functional expertise that facilitates cooperation among regulators.
Within the United States, such cooperation among state legislators
is well established. The National Conference of State Legislators
(NCSL) is a nonproﬁt organization funded by the ﬁfty state legislatures.66 NCSL trains state legislators, sponsors information exchanges
and biannual conferences, and supports at least ten different professional staff organizations for shared learning and professional develop-
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ment for state legislative staff at all levels. It also maintains a Southern
Africa Task Force, which “seeks opportunities to assist the developing
democratic governments in southern Africa through election observation, technical assistance to the national legislatures and hosting delegations in their state capitols.”67
Beyond national borders, more than technical assistance is at stake.
Professional associations are essentially clubs; clubs that can both extend and withdraw membership. For legislators in transitional countries facing pressure of various kinds at home, bolstering from the outside may be very important. For legislators excluded or expelled from
the club, conversely, the sting is much like that South African ofﬁcials
felt when excluded from international associations over the decades of
apartheid. The IPU, discussed above, has deliberately sought to use its
wide base to support weaker parliaments, such as those in Haiti, South
Africa, and Cambodia.68
Virtually all of the regional assemblies or parliamentary organizations just described offer training programs and at least moral support
for their fellow parliamentarians. The African Parliamentary Union,
for instance, organizes information and training seminars for parliamentarians across the continent and extends technical assistance to
speciﬁc parliaments.69 The best example, however, is probably the
Commonwealth Parliamentary Association (CPA), which was founded
in 1911 and now includes 142 national, state, provincial, and territorial parliaments. The CPA acts as an all-purpose reference center for
Commonwealth parliaments, as well as sponsoring exchanges by delegations and individual members. To build parliamentary professionalism, members of the CPA have formulated a model training manual for
parliamentary staff and are actively looking for new ways to improve
the actual legislative and constituent-service skills of their members.
Newt Gingrich sought to achieve a similar goal by creating the
Twenty-First Century International Legislators Network, launched in
1996 and sponsored by the U.S. Congressional Institute. Gingrich explicitly sought to encourage not only bilateral legislative networks, described above, but also a global web of legislators. The purpose of the
network was precisely to help legislators and parliamentarians around
the world “do their work better”70—by collecting information and en-
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abling legislators to exchange views on leadership and problem-solving
techniques in the public sector. The website is now defunct, however.
Even when it was in operation, many legislators from other countries
may have suspected a hidden substantive agenda behind the project,
one tied to the expansion of U.S. power. To allay such suspicions,
members of the U.S. Congress would probably fare better if they partnered with selected foreign counterparts from Europe, Asia, Africa,
and Latin America to establish a global legislators’ network.
Helping legislators around the world “do their work better” is a worthy goal. But this focus comes at the expense of the common substantive focus that helps strengthen networks of judges or regulators. Any
strength in numbers that a legislative network might otherwise have is
diminished by its inability to speak authoritatively on particular subjects other than the value of democratic representation itself. By contrast, PGA has increased its inﬂuence by bringing its members together
around core substantive issues such as sustainable development, human
rights, and democratization while simultaneously providing professional support and development.71 Still another approach is to tie professional training and bolstering to a regional political agenda, such
that the network of parliamentarians can at least claim to represent the
voters of a particular region.

4. CONCLUSION
A growing number of legislators around the world are ﬁnding their
voices in the international arena. They lag behind judges and various
members of the executive branch for a variety of reasons, ranging from
constituents’ suspicion of foreign “junkets” to their own inability to
stay in ofﬁce long enough to develop enduring relationships with their
foreign counterparts.72 Given these disincentives, it is striking to see
the number and variety of legislative networks that nevertheless have
formed. The different contexts in which they are growing shed light on
the motives behind them and thus which are most likely to prosper.
First, legislators are creating international networks of representatives elected nationally in order to counter or at least complement the
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existing networks of national ofﬁcials, from generals to trade promoters. In security organizations such as NATO and the OSCE, legislators
have constituted themselves as “assemblies” and insisted ﬁrst on consultation regarding institutional policies and then increasingly on a
more direct role in institutional affairs. Recall the role of the OSCE
parliamentarians in monitoring elections in member-states, such as
Ukraine and Russia, and providing a “parliament to parliament” stamp
of approval. As security itself becomes more broadly deﬁned, expanding to include the vitality of democratic institutions, legislators should
ﬁnd it easier to carve out a constructive role for themselves within organizations traditionally run by foreign ministers and generals.
The growing role of legislative networks is even clearer in trade organizations, where the catalyst for their participation is clear. As free
trade rules and even deeper economic integration take hold, its distributional—read political—effects begin to bite. Whether it’s the
standardization of sausages in the European Union or the perceived
weakening of labor and environmental protections in NAFTA, legislators—or at least their constituents—decide that they have been circumvented. Cries of “democratic deﬁcit” quickly lead to hand wringing
over how to enhance the voice of the people in a chorus of technocrats
and powerful interest groups. Less combatively, economic integration
ultimately requires legislative harmonization or at least mutual recognition, processes that must ultimately involve lawmakers themselves.
In both cases, elected representatives are likely to come to the rescue.
The interesting question is how precisely to restructure international organizations to create a genuine role for legislators, and how to
structure legislative networks for maximum inﬂuence and effectiveness. Two possible models come to mind. On the one hand, it is possible to imagine various international organizations as essentially collections of complementary networks of different types of national ofﬁcials:
executive, judicial, and legislative. Thus, for instance, just as the European Union operates with alternating councils of national ministers for
different issue areas, staffed with networks of supporting national bureaucrats and interwoven with both horizontal and vertical networks of
national and supranational judges, it could have a legislative assembly
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of national parliamentarians rather than a directly elected parliament.
(It is actually working on both.)
Alternatively, legislators could work within networks designed not
to play a direct role in international organizations, but rather to enhance the ability of legislators working within national parliaments to
monitor and regulate the activity of executive-branch ofﬁcials engaged
in international work. In other words, parliamentary committees responsible for trade, the environment, immigration—for any issue—
would network with counterparts in other nations to better understand
the issues before them and to counterbalance the claims that bureaucrats and regulators make on the same issue. When coupled with a speciﬁc substantive agenda, these networks would also be likely to bolster
legislators in a particular nation against a power-hungry executive.
The second source of legislative networks is an independent desire
on the part of speciﬁc legislators to interact with their foreign counterparts for political purposes. These networks have at least begun bilaterally and are well-established regionally and globally. Examples include
the U.S. Congress-Russian Duma Study Group, PAEAC, and longstanding organizations such as the IPU and PGA. Networks such as the
PGA often unite legislators around speciﬁc issue areas about which
they have particularly strong interests, giving them a louder voice on
the world stage and the technical resources to make policy at home.
Parliamentarians have also been catalysts for regional cooperation in
areas such as Scandinavia, the Baltics, and South Asia.
On closer examination, however, a number of these networks seem
more like nongovernmental than transgovernmental organizations.
They are frameworks for like-minded legislators to voice their support
regionally or globally for speciﬁc political issues, such as nuclear arms
control or a permanent international criminal court. Given the deeply
political nature of a parliamentarian’s job, this is perhaps not surprising. But this is quite a different function from actually coming together
in an ofﬁcial capacity to address common problems, as in the U.S.Russian example or the Nordic or Baltic assemblies. These examples
thus shed some light on what makes a transgovernmental network truly
transgovernmental. It is not just ties between like government ofﬁcials
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across borders, but rather links, even if informal ones, between government institutions in their performance of their ofﬁcial functions. Here
legislators do indeed lag behind.
The third impetus for legislative networks is the desire to strengthen
parliamentarianism as a profession—a global profession. Many of the
existing legislative networks within international organizations or at
the regional level provide technical assistance and training to ﬂedgling
legislators often in transitional democracies. They also exercise collective judgment to support legislators under threat and to denounce the
political actors who threaten them. The International Legislators’ Network, founded by Newt Gingrich, has these activities as its principal focus—to strengthen democracy around the world by strengthening the
capacities of elected representatives in every nation that has them. In
theory, as with judges, creating a global web of legislators should help
to assure individual parliamentarians under siege in speciﬁc countries
that they are not alone. It is not yet clear, however, that such a project
can succeed when divorced from a substantive or regional agenda.
Overall, however, these assessments of different types of legislative
networks beg a more fundamental question: what exactly should legislative networks be doing as part of a larger conception of global governance in a disaggregated world order? How should they be constituted: through already existing international organizations or through
independent dedicated networks? Should they be composed of members of existing parliaments, or should they be generally elected as delegates to these networks, as in the EP? And what measures should we
use to evaluate their success? Given that most are unlikely to have direct decision-making power—although the EP is a notable exception—
how, then, is one to measure the power of consultation, deliberation,
socialization, and information-exchange?
The answers to these questions cannot emerge from a study of legislative networks in isolation. They require a much more comprehensive conception of what global governance through government networks should look like. Legislative, judicial, and regulatory networks,
both horizontal and vertical, must all ﬁt together. They must also coexist with traditional international organizations. Putting all those
pieces together is the task of the next chapter.
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A Disaggregated World Order
On our increasingly small and interconnected planet . . .
global problems cannot be solved within any one nationstate. They call for collective and collaborative action—
something that the nations of the world have never been
good at. . . . The current international system is simply
not effective enough—or fast enough—to solve these
problems.
—Jean-François Rischard, Vice President for Europe,
World Bank1

Recall Atlas and his globe at Rockefeller Center. A disaggregated world order would be a world latticed by countless government
networks. In form, these networks would include both horizontal and
vertical networks. In function, they would include networks for collecting and sharing information of all kinds, enforcement cooperation,
technical assistance and training, as well as policy coordination and
rule harmonization. In scope, they would be bilateral, plurilateral, regional, and global.
The deﬁning feature of government networks is that they are com-

132



CHAPTER 4

posed of government ofﬁcials and institutions—either national to national, in horizontal networks, or national to supranational, in vertical
networks. Yet they coexist and increasingly interact with networks of
nongovernmental actors, both from the private and nonproﬁt sectors.
Similarly, members of government networks interact with one another
informally, at least in the eyes of the law and traditional diplomacy of
the international system. Yet their networks exist alongside and within
formal international organizations.
The ﬁrst three chapters documented the disaggregation of the state
and emergence of regulatory, judicial, and legislative government networks. The job of this chapter is to assume that those existing networks
form the foundation of a full-scale disaggregated world order and to
identify the additional elements necessary to bring such an order into
being. It will require the integration of existing networks: essentially
the creation of networks of networks. It will require the addition of
more vertical government networks. And it will require the reinvention of many existing traditional international organizations.
The ﬁrst section of this chapter thus describes existing international
entities that are themselves networks of networks. Like the transgovernmental regulatory organizations described in chapter 1—IOSCO or
the Basel Committee—these entities range from well-established, permanent entities such as the Commonwealth or APEC to more ﬂuid
arrangements such as the Financial Stability Forum, a network of networks of ﬁnancial regulators. These examples illuminate what a networked order can look like, based on regional, historic, or functional
ties.
The second section turns to the vertical dimension of a networked
world order, which is far less developed in actual practice than the horizontal dimension. Vertical government networks pierce the shell of
state sovereignty by making individual government institutions—
courts, regulatory agencies, or even legislators—responsible for the implementation of rules created by a supranational institution. Under international law, these rules bind the state as a whole; traditionally, it
has been up to the state to pass the necessary domestic legislation that
would allow for implementation. Vertical government networks make
it possible for a supranational court, regulatory entity, or parliament to
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create a relationship with its national counterparts to make those rules
directly enforceable.
The coercive power of vertical networks is much greater than that of
horizontal networks; it is thus not surprising that they are much harder
to ﬁnd. Ultimately, however, they have a critical role to play in making selected international agreements as effective as possible. The trick
for the architects of these networks (which could be the participating
national and supranational government institutions themselves) will
be to strike the right balance between national and supranational functions and responsibilities. We turn to a brief case study of one such effort: the detailed negotiations on how national courts and a supranational tribunal should relate to one another in the context of the
International Criminal Court (ICC).
The third section examines the relations between government networks and traditional international organizations. These two worlds
are closely interconnected. International organizations can help existing government networks work better; they can also foster the creation
of new government networks. Conversely, the growth of government
networks can give rise to new international organizations and offer a
blueprint for the reinvention of old ones.
Taken as a whole, this chapter is equal parts fact and imagination.
To grasp fully the concept of a disaggregated world order—a world order in which horizontal and vertical networks are the principal structures—we must move back and forth between actual and hypothetical,
between what we see now and what we can envision in the future. The
architecture of world order, however imperfect and even ineffective at
times, does not fall from the sky. It is a deeply human creation motivated by human aspiration. That aspiration, in turn, is motivated by a
vision of what is possible as much as what is desirable.
A world in which horizontal and vertical government networks
comprise different types of government institutions (regulatory, judicial, legislative), perform different functions (information exchange,
enforcement cooperation, harmonization, technical assistance and
training), have different members, have different degrees of formality,
and coexist in different ways with international organizations is a messy
world indeed. It may seem impossibly complex. But the underlying
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concept is simple. It is a world in which the basic elements of governance—making rules, implementing rules, enforcing rules and resolving disputes arising under the rules—are carried out by networks of the
government institutions, national and supranational, responsible for
performing those functions.
The model for this world order in many ways is the European Union.
Networks of government ministers exercise the most important powers
in the European Union at the European level; networks of national
judges exchange ideas and cooperate in resolving Europe-wide disputes; networks of national parliamentarians are emerging to monitor
the European activities of the networks of ministers. At the same time,
the European Union has genuine supranational institutions—a court,
a commission, a parliament—that exercise genuine governmental authority and that increasingly enforce their authority through vertical
networks with their national counterparts. Indeed, it is really the genius of the European Union, and the reason that it is such an extraordinary model for other regions of the world, that it is much more a
transgovernmental than a federal system. Individual EU members can
maintain the distinctive character and autonomy of their national institutions, while at the same time reaping the beneﬁts of collective governance through government networks.
Yet the world differs from the European Union in critical ways. EU
members share a common region, history, culture, as well as political
and economic ideologies. These factors all reinforce the founding commitment of the EU treaties toward: “an ever closer union.”2 This commitment provides both impetus and cover for government networks
within the European Union. They are explicitly charged with cooperation, harmonization, and enforcement of national and EU laws. And
they operate with a high degree of trust in one another—trust strengthened by the knowledge that they will be interacting with one another
for a very long time to come.
Global networks, by contrast, must often operate with much lower
levels of trust and homogeneity among their members. Members also
often lack the security and direction provided by an overarching,
treaty-based framework spelling out long-term political and economic
commitments. Their membership itself is much more variable, depend-
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ing on the type of government institutions participating and the substantive subjects at issue. And, again, they coexist and interact with
traditional international organizations much more than EU networks
do. For all these reasons, global governance through government networks is its own distinct phenomenon.

1. THE HORIZONTAL DIMENSION: NETWORKS OF
NETWORKS
The best way to integrate the various government networks described
in the ﬁrst three chapters into a more recognizable structure of world
order is to create networks of networks. Such integration can occur between networks in different geographic regions. Thus, for instance, the
CPA, discussed in chapter 3, has sought to extend its inﬂuence beyond
the geographic boundaries of the Commonwealth by maintaining an
ongoing dialogue with European parliaments on various matters. Various regional assemblies, which are themselves networks of national legislators, have also sought to network with each other.
Alternatively, regulatory or judicial networks with a particular substantive focus can network with one another to address a particular
problem or set of problems. Two prominent examples of this approach
are the Financial Stability Forum, mentioned in chapter 1, and the
Year 2000 Network. The Financial Stability Forum was originally established in 1996 as the “Joint Forum on Financial Conglomerates,” a
joint venture between the Basel Committee, IOSCO, and IAIS. It is
composed of senior bank, insurance, and securities supervisors from
thirteen countries, with the EU Commission attending in an observer
capacity.3 In 1995, in a prior, even less formal incarnation, the “Tripartite Group,” it issued a discussion paper on the supervision of ﬁnancial conglomerates.4 It has subsequently prepared a number of papers
for consideration by its three parent organizations on subjects such as
capital adequacy principles and a framework and principles for supervisory information sharing.5
The Basel Committee, the BIS Committee on Payment and Settlement Systems (CPSS), IOSCO, and IAIS also created the Year 2000
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Network. The G-7 ﬁnance ministers welcomed the formation of the
council; the BIS provided its secretariat. Its mission was to encourage
the development of coordinated national strategies to address the Year
2000 problem, including the development of a global databank of contacts in individual countries covering a wide range of actors in both the
private and public sectors; the issuance of policy papers on speciﬁc Year
2000 issues; and the provision of supervisory guidance for assessing
Year 2000 preparations by ﬁnancial institutions. It focused its attention
directly on both private and public actors in the global ﬁnancial supervisory community.6
What is absolutely striking about this council was the speed and sophistication with which it organized itself. It was a functional network,
addressed to the solution of a speciﬁc but very important problem. It
exercised no actual authority; its principal functions were coordination
and information sharing. Nevertheless, it was able to marshal key ﬁgures worldwide to create synergies and enhance their individual reach
in addressing the problem. It offered recommendations to national authorities and provided them with the informational tools to act on
those recommendations. And all of this within the span of barely six
months.7 It is difﬁcult to imagine the global community doing anything
that fast or that effectively through the traditional machinery of international negotiations or even through traditional international institutions.
In addition to these spontaneous networks of networks, a number of
existing international organizations—or, more accurately, associations—operate through networks of national ministers, regulators,
judges, and, in some cases, legislators. Prominent examples include the
Commonwealth, the Nordic System, APEC, and the OECD. Each of
these entities is fundamentally a collection of government networks facilitated by a supranational secretariat with only informational power.
These organizations would be regarded as quite weak in traditional
terms—weak in ways that could only be remedied by strengthening the
supranational dimension and creating a separate set of ofﬁcials with
loyalty only to the organization and with as much independent power
as possible. But from the perspective of a disaggregated world order,
these entities are pioneering a different form of international organiza-

A DISAGGREGATED WORLD ORDER



137

tion, one that relies on horizontal relations among national government ofﬁcials playing the same roles and performing the same functions; on the power of information, deliberation, socialization, and
exclusion; and on a limited supranational entity that serves as a handmaiden to the national ofﬁcials rather than as a competitor. Each of
the institutions described below differs in signiﬁcant ways, but each
offers a glimpse of a what a horizontal world order based on networks
of networks of national ofﬁcials could—and in some ways does—look
like.

The Commonwealth
Consider the following passage from Lord David Howell, former chairman of the British House of Commons’ all-party Committee on Foreign Affairs:
[In the post–Cold War world,] the Commonwealth is emerging as much
the most appropriate and effective type of international organization in
existence. Its character, as a vast network of bodies, both ofﬁcial and unofﬁcial, with global reach and stretching across all the regions, makes it
distinctly superior to supranational institutions in addressing global
problems, and the best model for future combinations and linkages between states, between agencies of the state and between nationally
based groups and organizations of many kinds with global concerns.8

Lord Howell contrasts the transgovernmental networks of the Commonwealth to international institutions like the UN or the WTO, preferring the transgovernmental approach. My own view, as discussed
later on, is that both types of institutions are necessary, and indeed
complement each other, in an effective global governance system.
Taken together, the different Commonwealth organizations, encompassing 54 countries, together with their 202 nongovernmental counterparts, reveal the “biochemistry of transgovernmentalism—the new
international system in action.”9 It is precisely the “informal but really
useful ties” that networks provide that can, for example, “meet both
Chinese sensitivities and Hong Kong needs.”10 Finally, the Common-
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wealth has been “pioneering new forms of partnership between nationstate governments on practical development matters.”11
The Commonwealth is a forum for multiple policy-development
meetings at the transgovernmental and transnational levels, involving
heads of governments, ﬁnance ministers, education ministers, parliamentarians, and judges, who meet with their counterparts from other
Commonwealth countries.12 The Commonwealth has a secretariat,
based in London, which facilitates these various meetings.13 The Commonwealth has also pioneered the use of a subgroup of ministers as a
policy-making or implementation task force. In October 1991, the
Commonwealth Heads of Government adopted the Harare Declaration, a statement of principles by which they afﬁrmed their commitment to good governance, democracy, and human rights. A Ministerial Action Group, composed of the foreign ministers from eight
countries, plus an additional two from particular regions as necessary,
“deal[s] with serious or persistent violations of the principles contained
in that Declaration.”14 In its early years the action group did not, in
truth, accomplish much beyond monitoring progress toward the
restoration of democracy in countries such as Nigeria and Sierra Leone,
but the possibilities for more decisive action certainly exist.15
In 1995, the Foreign Affairs Committee of the House of Commons
found that the British government had underestimated the enormous
value of the “Commonwealth network,” recommending that the “government should both bilaterally and through the [Commonwealth]
Secretariat seek to extend the role of the Commonwealth network in
the ﬁeld of intergovernmental policy matters.”16 The committee urged
the governments of all Commonwealth countries to make greater use
of the annual meeting of Commonwealth ﬁnance ministers, particularly to launch development and debt-relief initiatives, but also to
“share new ideas and good practice Commonwealth-wide.” Overall,
“[f ]rom being a ‘club’ of countries all too ready both to criticize and
make demands on the former imperial power, the Commonwealth is
rapidly metamorphosing into a network with quite different interests
and ambitions.”17 Of particular value is the way in which the Commonwealth spawns both governmental and nongovernmental networks, many of which then work together.

A DISAGGREGATED WORLD ORDER



139

The Nordic System
A little-known example of government networks as a governance
structure is the Nordic System, which originally emerged from the
Nordic Council, the forum for interparliamentary cooperation described in the last chapter. Two decades after the creation of legislative
networks among Nordic parliamentarians, the ministers of the ﬁve participating countries (and three independent regions) came together in
1971 to create the Nordic Council of Ministers. This is the designated
forum for “intergovernmental” cooperation, meaning cooperation
among members of the executive rather than the legislative branches
of the Nordic countries.18 Ministers of all different portfolios, including
education, the environment, and health, hold regular meetings.
What do these meetings accomplish? They launch a wide range of
initiatives and programs, amounting to the work of a regional legislature. A committee of parliamentarians considers proposals developed
by the council of ministers and may send them for consultation and
comments by individuals and organizations in the ﬁve societies. A plenary session of the council can then adopt or reject the proposal based
on a committee recommendation. If the proposal is adopted, the council will send it directly to the ﬁve Nordic governments for implementation, which will in turn require adoption by each national parliament.19
The Nordic Council’s agenda for November 2000 included proposed
measures on refugee policy, trade, education, and information technology.20 The work of preparing all these measures falls to networks of national ofﬁcials linked under the auspices of the Council of Ministers’
Cooperation Committee.21
This system has several striking features. First, it is a system that performs many of the functions of a regional government with only a
skeletal supranational bureaucracy. The ofﬁcials who run it are overwhelmingly national ofﬁcials, from the executive and legislative
branches. Second, the system shows a successful mixture of formal and
informal structures. As the council itself observes: “Cross-border networking is customary and co-operation works smoothly with a minimum of formal restrictions. But many of the opportunities the Nordic
citizens have for working together are based on formal agreements be-
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tween the Nordic governments.”22 Third, the system has multiple democratic safeguards. Supranational bureaucracy is kept to a minimum.
The individual Nordic parliaments appoint the members of the Nordic
Council from among their own number. In addition, as noted above,
national parliaments must separately approve any measure formally approved by the Nordic Council.
Such checks are undoubtedly frustrating to the ofﬁcials within the
Nordic System; they resemble that inbuilt friction that Justice Brandeis
famously identiﬁed as one of the intentional features of the U.S. Constitution.23 The Nordic System has accordingly lost—or forfeited—
control over some issues to overlapping institutions with “real authority,” such as the European Union and NATO.24 Yet on the larger issue
of where power should be located—at the national or the supranational level—the jury is still out. It is quite likely that the European
Union will increasingly evolve toward the Nordic System, particularly
regarding interparliamentary cooperation. After all, and as was described in chapter 3, the Baltic states have been quick to follow the
Nordic example.

Asia-Paciﬁc Economic Cooperation (APEC)
Perhaps the loosest system of government networks, and one very deliberately maintained as such, is the Asia-Paciﬁc Economic Cooperation (APEC). APEC began in 1989 as an “informal Ministerial-level
dialogue group.”25 In 1993, the participants added an “annual informal
Economic Leaders’ meeting,” consisting of the heads of state or government of the member-economies.26 By 2001, APEC had expanded to
include regular ministerial meetings of ministers from every sector, including education, energy, environment, ﬁnance, human resources development, science and technology, telecommunication and information technology, trade, transportation, and women.27 The participating
ministers have also established committees to pursue speciﬁc initiatives, which in turn have spawned subcommittees and work groups. Finally, to institutionalize participation from the private sector, particularly business, the APEC economic leaders established the Business
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Advisory Council—a permanent council composed of up to three senior business people from each member-economy.28
APEC has thus generated an institutionalized transgovernmental
bureaucracy, but informality remains its hallmark, in the sense that the
networks all operate by consensus, through meetings, information exchange, commissioning reports and proposals, and setting target goals,
which they then monitor. APEC members have strongly resisted any
efforts to “legalize” their operations, such as by adopting a convention
establishing APEC as a formal legal organization with binding commitments of various kinds.29 They resolutely reject any notion of a teleological progression from informal to formal; from soft law to hard law;
or from consensus among national ministers to supranational weighted
voting. In an era in which many Western governments are beginning
to understand the domestic political costs of tying themselves to a
supranational mast, maintaining maximum ﬂexibility with regard to
domestic constituencies while nevertheless institutionalizing international cooperation may prove a very valuable model.30
A second and related hallmark of APEC is its determination to
maintain the reins of power at the national level. The goal adopted by
APEC economic leaders in 1994 is nothing less than the creation of a
common market for trade and investment in the Asia-Paciﬁc region by
2010 for developed member-economies and 2020 for developing
economies.31 This project is vast in scope, given that APEC includes
twenty-one members around the Paciﬁc Rim, including all the NAFTA
countries, many of the Latin American countries on the Paciﬁc, Australia, New Zealand, Japan, China, Vietnam, and South Korea.32 Yet
the institutional framework for achieving this goal remains almost entirely within networks of national ministers. APEC ministers created a
secretariat in 1993, but solely to serve as “the central link and core support mechanism for the APEC process.”33 In practice, the secretariat
provides coordination, technical, and advisory support to membereconomies and APEC forums, as well as performing a project management role for over two-hundred APEC-funded projects.34
A third striking feature is the degree of disaggregation exhibited by
the APEC networks. APEC distinguishes between “leaders” and “ministers.”35 Leaders frequently endorse, encourage, or “welcome” decisions
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and initiatives undertaken by ministers.36 They also “instruct” or “direct” the ministers to undertake speciﬁc initiatives, as would be expected in traditional diplomacy. Overall, this dimension of APEC ﬁts
with the distinction drawn between heads of state and ﬁnance ministers in the G-20, discussed in chapter 2.
Fourth, APEC is notable for its deliberate efforts to reach beyond
government actors. As a self-conscious economic forum, its aim has
been primarily to reach out to the business world. Such efforts are not
likely to satisfy global groups complaining of a massive democracy
deﬁcit; nevertheless, APEC ministers have managed to institutionalize
input from leaders in the private sector in ways that few other networks
have. It is not simply, as in the Commonwealth, that the government
networks exist alongside a wealth of civil society and corporate networks, but that they have recognized and regularized and important
channels of interaction.
Finally, APEC has pioneered a mode of governance that consists
primarily in assessing current practices of member-states, benchmarking them, and adopting individualized national plans for improvement.
As a forum with no coercive power or even supranational decisionmaking procedures, APEC must depend on collective goal setting and
voluntary compliance. The principal method by which APEC as an institution encourages members to achieve collective goals is the adoption of “electronic–Individual Action plans,” described as “the basic
road maps by which each APEC member charts its progress toward the
goals of trade and investment liberalization.”37 This approach heralds
an important advance in the use of information for the promotion of
self-governance within a collective framework.

The Organization for Economic Cooperation and
Development (OECD)
The Organization for Economic Cooperation and Development
(OECD) is essentially an intergovernmental organization that has
evolved from its original mission to administer the Marshall Plan to a
framework for convening networks of national ministers of thirty coun-
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tries to share information, conduct studies, and produce model codes.38
Some members of the OECD secretariat have reportedly felt that the
OECD could only become a powerful international organization by developing formal rule-making capacity—in other words, by moving
from a transgovernmental organization to a more traditional formal international organization. In fact, however, its experience with more
formal negotiation and proposed rule making has been largely mixed;
the proposed treaty on anticorruption measures was well received, but
the effort to draft a treaty governing foreign investment blew up in the
face of strenuous opposition from developing countries and NGOs.39
From the perspective of a networked world order, the OECD’s current structure and function are well adapted to address many contemporary global problems. Its Principles of Corporate Governance
(adopted in May 1999) and Guidelines for Multinational Enterprises
(revised in June 2000), for example, are used to gauge public policy in
developing countries and have become criteria taken into account in
country assessments by the World Bank.40 It is not hard to imagine further codes and sets of principles on issues of concern to countries well
beyond the OECD membership, all of which could be inclusively arrived at and ﬂexibly drafted to provide benchmarks of behavior without the difﬁculties and complexities of formal legal obligations.


All of these examples have different origins and different
purposes. Some, like the Commonwealth, are only now evolving into
organizations with an explicit governance component. Others, like
APEC, are inventing themselves as they go along. But each demonstrates that it is possible to aggregate individual networks of government
ofﬁcials into a larger system, or, indeed, for a formal intergovernmental
organization to devolve into a framework for different networks.
The Commonwealth, the Nordic System, and APEC are all founded
on speciﬁc ties between member-countries, ties of regional geography
or of history, language and culture. The OECD originally had such a regional focus, but has evolved beyond geography to economic criteria,
becoming the organization open to countries that have attained a cer-
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tain level of economic development. More generally, its focus on economic development and regulation allow it to be characterized as a
functional organization more than a geographic or historic one.
Even with networked networks, however, the creation of a genuinely global networked order will mean considerable expansion of
many existing functional networks to include a much wider range of
countries. Indeed, Lord Howell commends the Commonwealth model
over that of the OECD precisely because the OECD “lacks an obvious
and centrally valuable feature of the Commonwealth—namely, its
scope for bringing together and giving a common voice to both richer
and poorer, developed and developing societies.”41 The OECD tries to
constitute networks of ministers from less-developed countries to offer
reactions and advice on the various codes it is developing, but it still
suffers from the perception that it is a “rich-country” club.42
Canadian Finance Minister Paul Martin, in his capacity as chair of
the G-20, speciﬁcally praised the G-20 for its relative inclusiveness:
“What makes [the G-20] unique is the fact that it brings together a
cross-section of national economies at different stages of economic maturity, thereby providing the diversity needed to address the wide range
of human needs.”43 Yet the G-20 has certainly not replaced the G-8,
nor even been invited to meet and consult with the G-8 on a regular
basis. How inclusive speciﬁc networks can be will ultimately depend in
part on their particular functions. Information networks are likely to
have the farthest reach; enforcement networks next; and harmonization networks the narrowest compass. But even given these constraints, more needs to be done in virtually every regulatory sector.

2. THE VERTICAL DIMENSION
The organizations just described demonstrate the potential substantive
and geographic range of a networked world order. But they also demonstrate the potential weakness of such an order. Even accepting that
these organizations may be much stronger and more effective than a
traditional hierarchical view of such organizations would suggest, they
remain considerably weaker than organizations like the European
Union or the WTO. The European Union and the WTO have, at least
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in the popular perception, “real power”—meaning coercive power.
Such power contains a paradox, however. It is these organizations that
are the most sought after for membership. They are the clubs that nonmembers want to get into. Their effectiveness is directly related to
their exclusivity and hence their power both of implementation and of
attraction.
Here is also the paradox of government networks. In their horizontal form, they are looser and less coercive—even aspirationally—than
other forms of international organization. They thus guarantee that
power remains principally in the hands of nation-states through their
national ofﬁcials. But in their vertical form, government networks can
be the critical ingredient that gives a supranational organization real
power. The possibility of direct relations between a supranational court
and national courts, or between a supranational regulatory agency and
its domestic equivalent, pierces the shell of state sovereignty and creates a channel whereby supranational ofﬁcials can harness the coercive
power of national ofﬁcials.44*
A disaggregated world order would include vertical as well as horizontal government networks. Given a presumed aspiration to avoid
world government, the power of vertical government networks should
be used sparingly. In some cases, however, governments will in fact
choose to delegate some functions to an independent organization,
whether to solve a collective action problem, tie their hands, or compensate for their own domestic incapacity or the incapacity of other
countries. When they do so choose, they will want the organization to
actually work. They will thus either establish a vertical network directly or create the structural conditions for the emergence of one.
For instance, when the members of the European Union wanted to
create a single market, the members of the General Agreement on
Trade and Tariffs (GATT) wanted to resolve disputes amongst themselves on a legal basis, or the members of the NAFTA wanted to ensure

*A note on deﬁnitions is in order, speciﬁcally concerning my usage of the terms
“international” and “supranational.” Each term has many different deﬁnitions, but as
used here, “international” or “intergovernmental” refers to relations between sovereign
states acting as unitary actors. “Supranational” refers to an entity “above” states. For
further discussion, see note 44.
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that investors from one country have recourse against the government
of another for illegal discrimination, they transferred a measure of their
sovereignty to a supranational court or arbitral tribunal, empowering
the judges or arbitrators to make legally binding decisions with which
the parties to the dispute in question are expected to comply. Similarly,
when the members of a human rights convention—whether European,
Latin American, or global—wanted to “give it teeth,” they created a
protocol whereby members who sign on agree that their nationals can
sue them before a supranational tribunal.
It is also possible, however, for governments to get more than they
may have bargained for. The direct interaction of a supranational institution and a national government institution pierces the shell of
sovereignty that formally deﬁnes the state as a unitary actor in the international system. It penetrates the domestic political system, working
to command or persuade not the government as a whole, but rather one
government institution that has power with regard to other government institutions according to the rules of the domestic political game.
Conversely, of course, recourse to the supranational institution becomes part of the arsenal of tools and strategies that domestic political
institutions deploy against each other.
Recall the discussion of the ECJ and its relations with national
courts in chapter 1. The ECJ essentially built its own power base in the
European Union by interacting directly with national courts, cultivating relationships with national judges in order to encourage them to
send up cases involving European law directly to it. Lower national
courts quickly saw the advantage in using this option as a means of bypassing higher national courts in cases in which the lower national
court likely had a different view of the law than did the higher court.
And when the ECJ handed down its decisions back to the referring national court, that court could enforce the decision through the coercive
force of the national legal system.
The other examples we have seen are less well developed, but nevertheless support the overall concept of how vertical networks work.
The European Court of Human Rights, for instance, has also developed
relationships not only with national courts—both inside and outside
Europe—but also with other national government institutions, such as
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human rights commissions and even legislatures, that use its judgments
to bolster their positions in domestic politics. The EP is developing direct relationships with national legislators, which should ultimately
strengthen its position against the executive and even the judicial
branches of the European Union.
Still other examples demonstrate the other side of vertical networks:
the ways in which national institutions can limit the power of supranational institutions in an ongoing relationship of checks and balances.
Just as the lower courts of many EU members found a potential ally in
the ECJ, many high courts saw a rival. They pushed back, exerting
their considerable power, to deﬁne the respective limits of European
and national law. This same dynamic is developing in both NAFTA
and even the WTO. In NAFTA, losing litigants at the supranational
level are challenging the decisions of NAFTA arbitral tribunals in national courts.45
Such cases make the courts and tribunals in the two legal systems,
national and supranational, much more aware of each other and more
wary about treading too much on each other’s toes. Supranational tribunals in both NAFTA and the WTO must ultimately often review
the work of national courts in deciding whether or not a particular national legal arrangement violates the provisions of NAFTA or GATT.
Conversely, national courts will increasingly look to the decisions of
these supranational tribunals as helpful, even if not deﬁnitive, interpretations of the relevant treaty. As these entities at different legal levels try to deﬁne the boundaries of their respective competences and
occasionally jockey for position, they will be developing a direct relationship with one another that over the long term will make it more
difﬁcult for the participating member-states in any of these treaty organizations to ignore or avoid the law that they purported to create.
Given the potential power of vertical government networks, the architects of the next generation of international institutions should focus on how best to structure the relations between a supranational entity and its domestic counterpart. Assuming, once again, that the goal
is in fact to make the institution in question maximally effective, then
it will be critical to ensure that any supranational institutions—those
entitled to exercise independent power above the state—be able to in-
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teract directly with their national counterparts. At the same time,
however, it is equally important to ensure that the national institution
retains enough power in the relationship to be able to more than hold
its own. The story of the evolving jurisdictional provisions of the ICC
reﬂects an ongoing attempt to get this balance right.

From Primacy to Complementarity in the International Criminal
Court (ICC)
After decades of inaction following the Nuremberg trials, the international community eventually found both the will and the occasion to
pursue perpetrators of genocide, serious war crimes, and crimes against
humanity.46 In 1993, the UN Security Council passed Resolution 827
creating an international tribunal to punish war crimes in the former
Yugoslavia.47 Under Article 9 of Resolution 827, the tribunal, known as
the International Criminal Tribunal for the Former Yugoslavia
(ICTY), has concurrent jurisdiction with national courts to prosecute
persons for serious violations of international humanitarian law. Further, the international court has primacy over national courts and may
at any stage of a criminal proceeding formally request that a national
court defer to the competence of the tribunal.48
In plain English, this provision means that the tribunal can “cut in,”
taking over a case from a national court that otherwise can properly
hear the case. The ﬁrst criminal defendant brought before the tribunal
quickly challenged this provision. Justice Antonio Cassese wrote an
Appeals Chamber opinion justifying this primacy on the grounds that
the national courts involved in the case had accepted the tribunal’s jurisdiction outright and that national courts in general were increasingly willing to accept human rights as an international body of law
properly decided outside of national courts.49 Commentators were not
so sure, except in the speciﬁc case of a supranational tribunal serving as
a transitional court for a country so divided or shattered as to be unable
to run its own legal system.50
This issue came to a head in the years of negotiations over the establishment of a permanent international criminal court.51 Many in-
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ternational law groups, NGOs, and the ﬁrst two prosecutors of the tribunal, Richard Goldstone and Louise Arbour, argued strenuously for
maintaining primary jurisdiction at the supranational level.52 On the
other side, the United States and many other countries, joined by various national law groups, argued for “complementarity”—the principle
that primary jurisdiction be vested in national courts with the ICC exercising “complementary” jurisdiction in the event of a clear failure or
inability of national courts to conduct their own trials.53 The question
of complementarity versus primacy became one of the most contentious issues in the entire ICC debate, but ultimately the Rome
Statute, concluded in July 1999 and signed by 160 countries, established a complementary jurisdictional structure.
Article 17 of the Rome Statute provides that national courts have
primary jurisdiction—meaning that it is up to them to prosecute war
criminals or perpetrators of genocide or crimes against humanity over
whom they would otherwise have jurisdiction, unless they are “unwilling or unable” genuinely to do their job. Being “unwilling or unable”
includes situations in which the executive branch of the state in question is unwilling to carry out the prosecution. If the prosecutor of the
ICC determines that a member-state is unwilling or unable to prosecute or try a case—a determination subject to review by a panel of the
ICC itself—then, and only then, will the ICC itself be able to take jurisdiction of the case.
The negotiators got it right. Now that the ICC has actually come
into being, following the ratiﬁcation of the Rome Statute by over sixty
of the signatory states, it will take years of litigation to establish precisely what “unable or unwilling” actually means, thereby establishing
the precise parameters of ICC jurisdiction in relation to national
courts. Nevertheless, for several reasons the provision for complementarity is a milestone not only for international law but also for a disaggregated world order. First, it recognizes national government institutions as a ﬁrst choice to exercise power and responsibility even in the
design of an international system of governance. This acceptance,
however grudging, is a radical departure for most international lawyers
and diplomats, who are accustomed to operating on the international
plane as something apart from and presumably superior to the particu-
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larities and prejudices of domestic institutions. In addition to signaling
a major psychological shift, it also has considerable implications for the
allocation of resources. To take the most prominent example, this type
of thinking might have led the United Nations to spend the millions of
dollars it has poured into the International Criminal Tribunal for
Rwanda—sitting in Arusha, Tanzania—into the reconstruction of the
domestic Rwandan legal system.
Second, and equally important, the ICC will become a stronger and
more effective supranational institution due to its relationship with national courts around the world. In the best scenario, this relationship
will become a full-ﬂedged partnership, in which national courts look to
ICC decisions for guidance in handling the substance of complex cases
involving relatively new and quickly evolving areas of international
criminal law.54 In addition, the potential for an ICC move to take over
a particular case may expand a domestic court or prosecutor’s room for
maneuver in a difﬁcult and incendiary domestic political climate.
The ICC may also engage in direct conﬂict with some domestic
courts, particularly those controlled by executive branches or otherwise undermined by years of neglect and disparagement. Even in these
cases, however, the evolution of international criminal law will be
greatly strengthened by the interaction of a supranational tribunal with
national courts in a give and take over many years: deﬁning jurisdictional boundaries, exchanging opinions on substantive law, and mixing national and international legal traditions. And the ICC itself will
beneﬁt from an institutional design that would penetrate the surface of
the ﬁctional unitary state, giving it a direct interlocutor within domestic government. It will never face the situation of the ICJ, in which it
issues decisions binding on states, conglomerates of politicians, diplomats, and bureaucrats, and hopes that they see ﬁt to comply.

Beyond Courts
The ability to improve the performance of both domestic and supranational institutions by linking like units of government together is not
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limited to courts. The EU Commission has recently moved to establish
similar domestic-supranational relationships in the antitrust arena. In
early 2001, it announced a new initiative to devolve primary responsibility for enforcing EU antitrust law to national competition authorities.55 Under the previous system, corporations contemplating a merger
or other activity that could be deemed anticompetitive had to seek approval directly from Commission. Under the new system, they must
notify their national competition authorities, which are directed to apply EU law. The decisions of those authorities are in turn reviewed in
the ﬁrst instance by national courts, which also apply EU law. The
commission thus now has a direct relationship with national competition regulators.
Both the motives for this rule and its likely results are instructive.
Due to the increasing volume of antitrust rules and regulations at the
EU level, the commission is no longer able to carry out all monitoring
and enforcement responsibilities itself. At the same time, the interrelationship between national competition law and EU competition law
has grown increasingly complex. The commission thus has in mind
harnessing national antitrust authorities as its agents in interpreting
and enforcing EU law. The result, however, is much more likely to be
an equal partnership, as national authorities exert counterpressure in
the same way that national constitutional courts have deﬁned the respective limits of EU and national jurisdiction against the ECJ.
It is possible to imagine similar arrangements in NAFTA or even
the WTO, as well as in a future global environmental regime. In situations in which states have collectively decided that a genuinely supranational institution is needed, it will be possible to make that institution more effective than ever before by forging structural links between
it and its national counterparts. At the same time, however, states have
the option of ensuring that primary power remains in the hands of national authorities, with supranational entities playing a subsidiary role.
And even where supranational authorities have primary authority,
their national counterparts will inevitably exert a healthy check upon
their power.
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3. GOVERNMENT NETWORKS AND TRADITIONAL
INTERNATIONAL ORGANIZATIONS:
INTERCONNECTED WORLDS
Government networks, both horizontal and vertical, are necessarily informal because separate government institutions have no formal standing in the international system or under international law. In layman’s
language, lack of formal standing essentially means that these institutions don’t exist in the eyes of the law, so that they cannot possibly create institutions that do. Even when central bankers, securities commissioners, or antitrust ofﬁcials seek to regularize their relations by actually
creating their own organizations, those organizations exist in an informal sector alongside the formal sector of international organizations
composed of states interacting as unitary actors.
This formal sector will not disappear, nor should it. States will continue to come together as unitary actors and engage in treaty making
and institution building with all the pomp and solemnity of traditional
diplomacy. The interesting question is how these formal unitary state
relations coexist and/or conﬂict with relations among parts of states in
the informal sector, along both the horizontal and the vertical dimensions of a disaggregated world order.
Government networks can exist both within and alongside formal
organizations in a wide variety of modes, although some of these may
require the reinvention, or at least the reconceptualization, of existing
international organizations. First, governments acting as unitary actors can conclude treaties and establish international institutions that
in turn create and host government networks; indeed, as we have just
seen, some are nothing more than a framework for government networks. Finance ministers come together as the members of the allimportant Board of Governors of the IMF; organizations such as the
European Union, the Nordic Council, NAFTA, and the Commonwealth create councils of ministers in different issue areas; organizations such as NATO and the OSCE create legislative networks to
focus on speciﬁc mandates. This top-down creation of government
networks allows states to preserve more of their sovereignty than they
otherwise might in creating a supranational organization, ensuring
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that the actual ﬂeshing out of what states have committed to remains
in national hands.
Second, states coming together to conclude treaties and other types
of international agreements that mandate substantial change at the domestic political and legal levels can trigger the formation of government networks as an inevitable part of the implementation of these
agreements. Third, particular types of international organizations—
secretariats, commissions, or even agencies—can evolve or be created
largely to facilitate the work of horizontal government networks by collecting and disseminating needed information and performing other
coordinating functions. In some cases, particularly in Europe, it is the
preexisting government network that is exerting the pressure to create
the more formal organization at the supranational level, rather than an
international organization pressuring for a government network.
Finally, the creation of a government network within a traditional
international organization, such as the formation of a negotiating network among ministers from particular countries in the World Intellectual Property Organization (WIPO), can breathe new life and power
into the international organization itself.56 Indeed, international organizations can reinvent themselves, or be reinvented by their member
states, as collections of government networks. This section describes
the efforts of the Organization of American States (OAS) in that
direction.
Taken all together, these examples demonstrate a complex world of
links between the informal and the formal governance sectors. Transgovernmentalism and intergovernmentalism can ﬂourish side by side,
each shaping the other in a variety of ways. A disaggregated world order would have to include both.

Creating Government Networks from the Top Down
A recent example from North America illustrates the way in which
states can deliberately create a government network. Canada, the
United States, and Mexico, acting within the framework of NAFTA,
signed a separate North American Agreement on Environmental Co-
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operation (NAAEC).57 The NAAEC institutionalized, merged, and
expanded preexisting bilateral environmental cooperation and enforcement agreements between the United States and Mexico, on the
one hand, and the United States and Canada, on the other.58 The major breakthrough of the NAAEC was the creation of the North American Commission for Environmental Cooperation (CEC), a trilateral
institution “that conducts cooperative enforcement activities and promotes effective enforcement of each nation’s environmental laws.”59
The CEC is a trilateral government network of North American environmental ministers, together with a secretariat and a joint public
advisory committee.60 Its function is to improve the level of environmental protection and compliance with existing international laws
and treaties by pressuring each member-state to enforce its own environmental laws and regulations effectively.61 Furthermore, this obligation to enforce its environmental laws is upheld by the possibility of
sanctions,62 a ﬁrst for an international environmental agreement.63
Since the NAAEC’s inception, the three parties have deﬁned their
goals and enforcement mechanisms more precisely. In 1995, for example, the CEC council members set up the standing environmental enforcement network discussed extensively in chapter 1.64
Certain characteristics of the NAAEC prove the novelty and potential efﬁcacy of such a top-down transgovernmental network. First, it
respects law enforcement as a key element of national sovereignty,
thereby preserving and enhancing national implementation of goals
set by the international agreement. Second, created as a side-agreement to NAFTA, the NAAEC beneﬁts from the institutional legitimacy of NAFTA. It is a stated function of the CEC to cooperate with
the NAFTA Free Trade Commission, itself a network of the three
North American trade ministers.65 If this cooperation were to emerge
in such a way as to integrate trade policy and environmental policy
across all three countries, then NAFTA itself would begin operating
more through integrated horizontal government networks, in addition
to nascent vertical networks between NAFTA tribunals and national
courts.
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Triggering Government Networks
A second way in which supranational or international organizations
may bring transgovernmental networks into being is by adopting ambitious substantive agendas with no formal institutional means of accomplishing them. In cases in which a body of legal rules has emerged at
the supranational level, they must be implemented. Where the negotiating states have failed to design and bring to life an implementing
structure, national ofﬁcials must ﬁll the breach. Suppose, by analogy,
that Congress passed a new set of federal laws without creating new
federal agencies to implement them. The only option would be for the
relevant state ofﬁcials to create their own implementation structure—
through networks.
Once again, NAFTA and the European Union both provide useful
examples. In the case of NAFTA, Alan Swann describes a process of
“juridiﬁcation,” by which he means the transformation of political
commitments into legal obligations.66 Without any supranational
bureaucracy, the commitment made by the states participating in
NAFTA not only to open their markets, but equally importantly, to
enforce their domestic laws, “necessarily forces a wide range of national
bureaucracies to work together in the day to day running of the system.
It not only brings together national trade authorities but labor, transportation and agriculture departments, securities, banking and other
regulators of ﬁnancial services, anti-trust authorities and more.”67
Regarding the European Union, in many ways the phenomenon of
supranational lawmaking requiring national implementation through
government networks is the hallmark of the EU method of integration.
The effort to harmonize national laws within the European Community (EC) involves the passage of regulations at the Community level
but depends on national authorities for their implementation.68 The
EU legislative process, involving its council, commission, and parliament, issues directives that set forth Community objectives. National
authorities must then implement the goals of these directives into their
national laws.69 This process is “slow and cumbersome.”70 But as scholars like Renaud Dehousse point out, it is in many ways the secret of the
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European Union’s success. It permits collective action at the supranational level while nevertheless leaving enormous power and discretion
in the hands of the national regulatory authorities.71
These national regulatory authorities, in turn, must devise their own
ways of working together. As Dehousse describes it, the alternative
that has emerged in the European Union is the “transnational option”—the use of an organized network of national ofﬁcials of memberstates to ensure “that the actors in charge of the implementation of
Community policies behave in a similar manner.”72 In other words,
government networks.

Facilitating the Work of Government Networks
A third important way in which international and transgovernmental—formal and informal—elements of world order may be closely
linked is through the facilitation of the work of government networks
by international or regional “information agencies.”73 The principal
and stated purpose of such entities is to make networks run more
smoothly and efﬁciently and to respond to the needs of their members.
Thus, for instance, as demonstrated in chapter 3, the parliamentary assembly of ASEAN, AIPO, works primarily through the provision of information and the development of model legislation for use by its member parliaments. The Technical Committee of IOSCO, the Secretariat
of the Convention on Trade in Endangered Species (CITES), and the
Secretariat of the Commonwealth all perform similar functions. The
relations between these information agencies and the networks of national government ofﬁcials they serve are not “vertical” government
networks. The agencies themselves have no independent governing
authority. They are not counterparts to national government ofﬁcials,
but rather handmaidens. They are not harnessing national government
ofﬁcials to enforce supranational law, but providing national government ofﬁcials with the information they need to coordinate and enforce national law.
Many secretariats, commissions, and other entities that I have
lumped together here under the category “information agencies” are
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created as part of a traditional international treaty-making process,
whereby the parties to a treaty conclude the document and establish a
secretariat to administer it. The CITES Secretariat is a classic example.
It cooperates closely with several other international environmental
organizations (International Union for the Conservation of Nature,
The World Wide Fund for Nature, and the TRAFFIC network) in collecting and disseminating information through a variety of reports on
how well member-states are complying with their treaty obligations.
The existence of a secretariat or similar entity can then become a focal
point for government networks of national ofﬁcials concerned with the
particular subject of the treaty—trade or environment or intellectual
property; alternatively, the secretariat, like some regional parliamentary groups, can choose to orient its activities toward helping national
ofﬁcials.
But another way that information agencies get created is from the
bottom up, demonstrating again the close intertwining of the informal
world of government networks and the formal world of international
institutions. We just saw how nation-states coming together and committing to international obligations that require extensive domestic
implementation can trigger the formation of government networks to
fulﬁll these obligations. Conversely, however, the resulting efforts of
these networks to harmonize national laws or coordinate policy can ultimately require and indeed trigger the creation of an information
agency at the international level to facilitate their work.
Turn back to the European Union, where the “EU method” of legislating at the supranational level but implementing at the national level
requires the formation of government networks. Renaud Dehousse’s
identiﬁcation of the resulting regulation by network thus refers to the
functional need for mid-level ofﬁcials from national ministries in different issue areas to exchange information with one another and with
both commission ofﬁcials and private actors. Dehousse casts upon
these networks a far more favorable eye than many of his fellow EU observers. Even for him, however,
ad hoc meetings of national ofﬁcials, no matter how frequent, are not
enough to bring about a true “community of views,” let alone a “com-
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munity of action.” Partnership must be structured by common rules,
which lay down the rights and duties of all members. Equally important,
the network itself must be given some stability, which generally implies
the setting-up of a structure which will manage the interaction among
network members.74

European regulatory agencies fulﬁll this function. Eight new agencies were created at the European level between 1990 and 1997 as a
way of facilitating further harmonization. Four of these—the European
Environmental Agency, the Lisbon Drug Monitoring Centre, the European Agency for Health and Safety at Work, and the European
Agency for the Evaluation of Medicinal Products—are best described
as “information agencies.”75 Their job is to collect, coordinate, and disseminate information needed by policymakers. They lack decisionmaking authority, much less coercive enforcement power.
Dehousse and fellow EU scholar Giandomenico Majone both describe these agencies as easy to underestimate though actually likely to
play an important and powerful role. Majone sees them as the quintessential example of regulation by information. Their power will lie not
in their coercive apparatus but in their ability to exercise inﬂuence
through “knowledge and persuasion.”76 He notes a general disenchantment with the “efﬁcacy of [command-and-control] policy instruments,” undermined by factors from increasingly porous national borders to the growing complexity of public policy.77 “Modes of regulation
based on information and persuasion” are perceived to be more ﬂexible, responsive, and effective.78 To be successful in this environment,
an information agency needs to establish its credibility and professional reputation.79
Dehousse also sees the European information agencies as network
creators and coordinators.80 “Their primary aim is to run networks of
national administrations which come into play in the implementation
of Community policies.”81 They accomplish this function by setting up
a “permanent technical and administrative secretariat,” which tries not
only to collect and disseminate necessary information but also to encourage “horizontal cross-fertilization” among counterpart national ofﬁcials.82 From a more dynamic perspective, it appears that the emer-
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gence of transgovernmental networks through the EU method has
given rise to the need for a central node, which in turn helps spur more
coordinated and effective transgovernmental action.

Reforming and Reinventing International Organizations
At least to their critics, international organizations all too often look
like monolithic behemoths. Koﬁ Annan repeatedly reminds his audiences that as Secretary General he is a spokesman for the United Nations and exercises limited powers on behalf of the secretariat, but in
the end his power depends almost entirely on the will of the memberstates.83 The United Nations is, instead, an enormously complex and
often conﬂicting set of member-states, departments, agencies, and ofﬁcials. More generally, international organizations are increasingly differentiated in terms of the types of functions performed within them
and by them. Their component parts link up to national government
ofﬁcials and institutions in transgovernmental networks. Further, they
often bring these networks into being and facilitate their operation.
Understanding international organizations in this way, however, requires rethinking, even reinventing, them. Most important, to the extent that they are shells for hosting transgovernmental networks, as in
the Keohane and Nye “club model,” the purported egalitarianism of
their creation and membership may have to extend to their internal
governance structures. Keohane and Nye argue forcefully that closed
clubs have lost their legitimacy.84 Opening them up requires many different measures, but one of the most obvious is making sure that a
wider range of relevant government ofﬁcials are genuinely represented,
not simply at the ambassadorial, but also at the working, level.
Second, recognizing the actuality and the potential of transgovernmental networks for carrying out a host of critical functions—from the
collection and dissemination of information to policy coordination to
implementation and enforcement—relieves international organizations of the burden of trying to take on all the functions of government
in a particular issue area. Instead of trying to replicate the job of their
national counterparts, supranational agencies can simply supplement
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them in a variety of helpful ways. For example, in the debate over
whether the WTO should expand to include rules governing competition policy, the issue has hitherto been framed in terms of a supranational organization, the WTO, versus transgovernmental networks of
antitrust ofﬁcials. A better approach would be to ﬁgure out how a quite
limited supranational entity could help facilitate and improve the operation of existing transgovernmental networks among ofﬁcials from a
number of different countries.85
Third, government networks can revitalize existing international
organizations. The best example may be the World Intellectual Property Organization (WIPO); in this case, the efforts of countries vitally
concerned about intellectual property issues have led to the creation of
a partial network of intellectual property ofﬁcials, which was then
vaulted into the vanguard of efforts at global governance in this area.
This revitalization was particularly important because the WTO had
been increasingly encroaching on the regulation of intellectual property issues, threatening to sideline WIPO completely.86
Another example of revitalization—tending toward reinvention—is
the OAS. The OAS ﬁts the deﬁnition of a “traditional” international
organization: it is based on a treaty and composed of formal delegations
from its member-governments headed by ambassadors. Its essence as an
organization is the meeting and taking of decisions by these diplomatic
delegations as an explicitly international, intergovernmental entity
charged with the governance of security, prosperity, and development
in the region.87 It traditionally operates quite apart from domestic government ofﬁcials within member-countries.
Yet the OAS has also created networks of ministerial or bureaucratic
ofﬁcials within the context of seven “specialized organizations,” including the areas of terrorism, child development, women’s issues, geography and history, indigenous rights, and agriculture.88 The InterAmerican Committee against Terrorism (CICTE), for example, is
staffed by members of “competent national authorities” in this ﬁeld. Its
objectives are, inter alia, the exchange of information, the formulation
of proposals to assist member-states in drafting antiterrorist legislation,
the enhancement of border cooperation, and the development of train-
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ing programs. The committee began to operate in 1999, but has been
strengthened in response to the events of September 11, 2001.
Another example is the Inter-American Children’s Institute (IIN),
led by a “Directing Council” composed of national bureaucrats from
ministries involved with child development. The directing council
meets annually to develop policy and monitor implementation of its
proposals. It receives input from the Pan-American Child Congress, a
body composed of ministers, secretaries of state, or their delegates,
which meets every four years to “promote an exchange of experience
and knowledge among the peoples of the Americas” with regard to
children’s issues.
The remaining ﬁve organizations or commissions are modeled on a
similar approach. They generally involve a “board” composed of ministerial-level representatives or senior bureaucrats who meet regularly to
develop policies, pass resolutions, or adopt codes of best practices. The
board is often coupled with an executive or oversight organ, and, in
more complex subject areas like agriculture, a directorate that can provide technical support and implementation assistance. The key objective is to help domestic government ofﬁcials do their jobs better by
learning from each other and undertaking some initiatives collectively
in response to global or regional challenges.


In sum, the parallel worlds of transgovernmental networks
and more traditional international organizations are interconnected in
many ways. Indeed, in some areas they can be said to be increasingly
dependent on one another. The ability to use government networks as
the working machinery of a formal international treaty or convention—as with NAFTA and its side-agreements—provides a guarantee
of continuing respect for national sovereignty in the implementation
of international commitments. This guarantee is likely to be politically
reassuring to many domestic publics; it is also likely to keep coercive
power in the hands of those ofﬁcials who can use it most democratically
and effectively.
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In other areas national governments may bring government networks into being almost unwittingly, by passing the equivalent of unfounded mandates at the international level. The more that international commitments require the harmonization or other adjustment of
domestic law, the coordination of domestic policy, or cooperation in
domestic enforcement efforts, the more they will require government
networks to make them work. Finally, from the other side, many government networks are likely to ﬁnd that they need some more centralized organization to facilitate their own activities. These “information
agencies” have no independent governing authority. But they exist in
the international rather than the transgovernmental realm.
Kal Raustiala, among others, has argued persuasively that transgovernmentalism can be a complement to intergovernmentalism. He focuses on the ways in which government networks can trigger policy
convergence, provide avenues of cooperation where the consensus for
an international agreement does not yet exist, and build government
capacity to comply with formal international obligations. These are all
important consequences of government networks, as explored more
fully in the next chapter. Yet as the examples above demonstrate, government networks and traditional international organizations are intertwined in many other ways.

4. CONCLUSION
We have moved in this chapter from individual examples of government networks to an actual vision of a disaggregated world order. The
core of this vision is a concept of an international order in which the
principal actors are not states, but parts of states; not international organizations, but parts of international organizations. Those parts, either national or supranational, that perform the same governance
function—legislation, execution, adjudication—link up with one another around the world. Were we truly architects of world order, able
to start from the beginning, it would seem to make sense to begin with
the functions necessary for establishing world order and then creating
the forms to follow. In practice, however, we are imposing an ideal type
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on a messy reality. To achieve a disaggregated world order based on the
world that now exists requires understanding how all the myriad horizontal networks that already exist and that are likely to emerge can ﬁt
together; how vertical networks play a critical, albeit more limited role;
and how the informal sector of government networks intersects with
the formal sector of traditional international organizations.
The first step is to understand how horizontal networks can become networks of networks. These can be assembled ad hoc to address a specific problem or established on a long-term basis within the
framework of an intergovernmental organization or association. Government networks already span every region in the globe, linking the
majority of the world’s countries in one way or another; from the
Commonwealth to the Nordic System to APEC, from the European
Union to NAFTA. Regardless of the external, differentiating shell,
the principal mode of governance in all these institutions is the same
in being conducted through networks of counterpart national
officials.
Vertical networks are less frequent and more potent. They link national government ofﬁcials with their supranational counterparts in
those cases in which states acting as unitary actors have agreed to delegate part of their sovereignty to an institution operating at the global
or regional level. These institutions, or at least some of the ofﬁcials in
them, have autonomous governing power akin, at least formally, to
their national counterparts. The most prominent examples are the
judges on the ECJ, the European Court of Human Rights, or the WTO
Appellate Body.
These institutions, like the Pope, have no legions at their disposal.
What they do have, however, at least in some cases, is the capacity to
develop direct relationships with their national counterparts, who can
then exercise coercive power on their behalf. Conversely, however,
these national ofﬁcials will defend their own turf and competences in
ways that ensure a “cooperative” rather than a hierarchical vertical relationship. The net effect, where states either choose to enable the formation of these vertical networks or simply create institutional structures that facilitate them, is that government networks can either
provide an informal alternative to traditional international organiza-
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tions or mechanisms to make those traditional organizations more effective than ever before.
The informal sector of government networks coexists with the formal sector of traditional international organizations in a number of
ways. International organizations can host government networks, in
the sense that many of the governing committees in organizations like
the IMF, the WTO, or the WHO are composed of national ﬁnance
ministers, trade ministers, or health ministers. More recently, however,
states entering into treaties and creating accompanying organizations
can also create government networks directly, institutionalizing links
that already exist between counterpart national ofﬁcials or creating
new ones by constituting entities such as the CEC of NAFTA, which
is simply composed of the environmental ministers from all three
NAFTA countries.
Another way that national governments can create government
networks from the top down rather than the bottom up is to force or
trigger their formation by undertaking international obligations that
have an enormous impact domestically without providing authority or
creating capacity for their implementation at the international or regional level. That is left to national ofﬁcials themselves to ﬁgure out,
which then requires them to work together. NAFTA and, above all,
the European Union specialize in this approach.
Finally, government networks themselves can bring international
organizations into being, creating “information agencies” that will facilitate and streamline their work. Many international secretariats already essentially perform this function, providing a crucial information
resource for national ofﬁcials and often acting as a go-between between
nongovernmental institutions that collect information on the implementation and effectiveness of international obligations and the government ofﬁcials responsible for implementation. Yet new information
agencies are being created, this time from the bottom up as the participants in government networks ﬁgure out what they need to work better.
The result can be a different conception of international organizations themselves, as part of a changing global landscape. Imagine a
global governance system principally composed of horizontal government networks of counterpart national ofﬁcials, working on their own
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behalf or to implement formal international obligations undertaken by
their national states acting in a unitary capacity. Many, if not most, of
the international organizations dotting this landscape, regardless of
form or title, are in substance largely facilitative “information agencies”; their job is to collect, distill, and disseminate information needed
by network participants and to help the networks coordinate their
work.
The networked structures described here, and the political processes
within them, map a world order without world government. The inevitable question, however, is what makes such a world order hang together?89 Without coercion, where is power? If President Jackson could
say, even of John Marshall, chief justice of the United States, “he has
made his decision, now let him enforce it,” what hope is there for international tribunals?90 Or secretariats? Or indeed networks? Without
even the ﬁlament of legal obligation, how to tie all these structures together into fabrics of substance? How can the participants in them
hope to do anything more than talk?
The next chapter examines the actual impact of government networks on the basic problems of world order—problems of peace, prosperity, and the protection of the planet. It analyzes not only what government networks can accomplish, but also the precise mechanisms by
which they achieve speciﬁc results. At the same time, just as this chapter describes both the foundation of a disaggregated world order and
the additional elements needed to bring it into being, chapter 5 explores both what government networks can do now and what they
could do in the future, if they were self-consciously created and used as
primary mechanisms of global governance.

E

FIV

An Effective World Order

[T]here is a separate and critical need for programs like
this one—programs devoted to the real nitty gritty of law
enforcement against international cartels, where frontline enforcers can meet one another and try to solve
common practical problems.
—Former Assistant Attorney General Joel Klein, commenting
on an international workshop for antitrust regulators1

A disaggregated world order, in which national government
institutions rather than unitary states are the primary actors, would be
a networked world order, a globe covered by an increasingly dense lattice of horizontal and vertical government networks. Yet how exactly
would these networks create and maintain world order? How, in short,
can they help us solve the world’s problems?
Recall the deﬁnition of world order put forward in the Introduction:
a system of global governance that institutionalizes cooperation and
contains conﬂict sufﬁciently to allow all nations and their peoples to
achieve greater peace, prosperity, stewardship of the earth, and minimum standards of human dignity. Describing the structure of this order

AN EFFECTIVE WORLD ORDER



167

is not enough. We must understand how all these networks achieve
speciﬁc outcomes, how they actually conduct the business of global
governance.
I will answer these questions in two parts: what government networks are already doing to strengthen world order and what they could
do if they were self-consciously constituted and strengthened as mechanisms of global governance. I will take as a given the point made in
the Introduction and previous chapters about the ability of government networks to solve the globalization paradox (by expanding our
global governance capacity without centralizing policy-making power),
as well as their general virtues of speed, ﬂexibility, inclusiveness, ability to cut across different jurisdictions, and sustained focus on a speciﬁc
set of problems. These features have led a number of European scholars, most focused on the European Union, to conclude more categorically that networks are an optimal form for policymaking in general,
superior either to hierarchies or markets.2 My purpose here, however, is
to catalogue the more speciﬁc ways in which government networks respond to global problems and could do so even more creatively and effectively in the future.
In both halves of the chapter, it will be useful to recall and distinguish among the three broad categories of government networks described in chapters 1–3: information networks, enforcement networks,
and harmonization networks. Each can solve different problems, although in practice their activities overlap considerably. Harmonization
networks contribute to world order by allowing nations to standardize
their laws and regulations in areas where they have determined that it
will advance their common interests in trade, environmental regulation, communications, protecting public health, or any number of
other areas. (Many do not see this as an unalloyed good, to say the
least, but bear with me.) Enforcement networks, again as the name suggests, contribute to world order by helping nations enforce law they
have individually or collectively determined to serve the public good.
Information networks are a bit harder to peg. Scholars tend to assume automatically that more information is better, for a whole host of
reasons, but in a world of information overload, that proposition is increasingly debatable. Further, politicians may be more concerned with
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the source of particular information—from within a particular polity,
constituted by the people of a speciﬁc nation, or from abroad—as more
important than the content. Model legislation, codes of best practices,
even judicial decisions developed by or passed along through government networks may actually be problematic. From another perspective,
how can the mere provision of information, assuming that it is indeed
valuable and helpful information, actually contribute to world order?
What are the precise mechanisms by which all the talking and information exchange that is the lifeblood of many government networks
translate into concrete action?
A second point to bear in mind throughout the chapter is that in
cataloguing actual outcomes of government network activities, I am
necessarily describing the exercise of different kinds of power. Transgovernmental networks, both horizontal and vertical, establish order
through a variety of different types of power. Understanding the different mechanisms of impact requires appreciating these different types of
power.
Power can generally be classiﬁed as either “hard” or “soft.” As deﬁned by Joseph Nye, hard power is “command power that can be used
to induce others to change their position.”3 It works through both carrots and sticks—rewards and threats. Soft power, by contrast, ﬂows
from the ability to convince others that they want what you want. It is
exercised through setting agendas and holding up examples that other
nations seek to follow. “It co-opts people rather than coerces them.”4
Soft power is no less “powerful” than hard power. It is simply a different kind of power.
Part of the genius of government networks is that they marry soft
with hard power. The power within the networks themselves—among
different national regulators or judges, or between a supranational
court or parliament and a national court or parliament—is soft. Even
when, as in a vertical network, the supranational entity has formal legal authority over its national counterpart, it has no actual means of
enforcing the obligation. Instead, it must use everything from expertise
to endearments: information, persuasion, socialization. Once convinced of a particular path of action or the wisdom of a particular result, however, the national government ofﬁcials operating in both hor-
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izontal and vertical networks possess hard power to make things happen—as much hard power as they possess within their own domestic
political systems.
At the same time, government networks are pioneering various
forms of soft power. The power of information is particularly important
in an age of information overload, when credibility becomes critical.5
Government networks possess particular credibility through their capacity to collect, distill, and disseminate information from and to all
their members on a regional or global scale. As the boundaries for information collection spread ever wider, the authority of an entity that,
for example, promises a survey of multiple countries and a carefully
considered code of best practices increases by the minute.
In the ﬁrst section, I analyze the current impact of government networks on world order in three categories: convergence, compliance, and
cooperation. In a wide variety of ways, government networks promote
convergence of national laws and regulations—not simply through harmonization networks, which are expressly charged with this task, but
through information networks. Kal Raustiala argues that this convergence often creates possibilities for deeper cooperation through more formal international agreements. Government networks also foster compliance with existing treaties and other international agreements, not only
through vertical and horizontal enforcement networks, which, again, often exist for this express purpose, but also through information networks.
Finally, government networks can improve the quality and depth of
cooperation across nations. They can increase the number of nations
cooperating in any particular regime and the scope of that regime
across issues. Equally important, they can improve the effectiveness of
the solutions adopted in two ways. First, information networks are ideally adapted to address a whole set of national and global problems that
are more amenable to regulation by information, dialogue, and collective learning than by traditional command-and-control techniques.
Simply providing information to individuals and organizations permits
self-knowledge, which is the heart of self-regulation. Self-regulation in
a collective context means setting standards collectively and pooling
information in ways that can help all participants. It is the Weight
Watchers model of global governance.6
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Second, government networks are uniquely capable of addressing
the many global problems that ﬂow from domestic sources. To the extent that problems ranging from support for terrorism to destruction of
the environment result from a failure of domestic government in different ways in different countries—dictatorship, severe and systematic
human rights abuses, corruption, poverty so severe it prevents the
building of even a basic government infrastructure, or a lack of capacity to implement technical solutions, to name only a few—the solutions must be implemented at the level of domestic government ofﬁcials. The current international system assumes that nations will come
together as unitary states and agree on the solutions, then turn to their
domestic political processes to ﬁgure out how to translate those solutions into actual action. Government networks, by contrast, involve
those ofﬁcials in formulating the solution from the beginning, and can
apply pressure or offer support directly to ensure implementation.
In the second section I move from what exists, however patchily in
places, to a vision of what could be. I emphasize the capacity of government networks to regulate themselves. By making reputation matter, socializing their members, and developing clear criteria for initial
and continuing membership, they could develop and support the implementation of “network norms” that would strengthen the integrity
and competence of all their members. Government networks could
also instill habits of multilateral discussion and argument in their members to maximize their ability to formulate informed, innovative, and
legitimate solutions to common problems. Third, they are likely to be
sites of positive conﬂict, conﬂict that will in the long term strengthen
trust and habits of compromise among network members.
Two ﬁnal caveats. It is impossible to support these various claims of
impact systematically. The number and range of government networks
described in the ﬁrst four chapters—with different members, different
purposes, different geographic reach, different structure (horizontal
versus vertical), and different modes of operation—mean that the best
I can hope for is to generalize from clusters of examples. Other scholars
and practitioners will have to test and elaborate speciﬁc claims with
speciﬁc networks. Further, in this chapter I do not review the various
critiques of whether in fact convergence, in particular, and to a lesser

AN EFFECTIVE WORLD ORDER



171

extent compliance and cooperation, enhance world order or stiﬂe diversity in the service of hegemony; that will be adressed in chapter 6.

1. WHAT GOVERNMENT NETWORKS DO NOW
Raustiala’s study of government networks among securities, antitrust,
and environmental regulators leads him to conclude that networks promote regulatory export from stronger to weaker states.7 This transfer of
rules, practices, and whole institutional structures, in turn, “promotes
policy convergence among states,” an effect that he attributes to special characteristics of government networks and to the role of “network
effects,” a concept developed by economists to explain the impact of
private commercial networks.8 Raustiala also ﬁnds that networks permit cooperation that would not otherwise be possible, and that they
can build capacity in weak states that allows them to comply more
readily with international obligations.9 (The process of capacity building in the regulatory context was discussed in chapter 1, and, with regard to parliaments, in chapter 3.)
I adapt these ﬁndings somewhat in the ﬁrst half of this chapter. I discuss the present impact of government networks in terms of convergence, but also informed divergence of national rules, principles, and
judicial decisions around the world. The second section addresses improved compliance with international agreements not only through
capacity building, but also through vertical networks. The third section
argues that government networks improve cooperation due not only
to network effects, but also to the availability of new regulatory approaches through government networks that are particularly suitable
for addressing a host of global problems.

Creating Convergence and Informed Divergence
Harmonization networks exist primarily to create compliance. Enforcement networks encourage convergence to the extent that they facilitate cooperative enforcement. Information networks promote con-
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vergence through technical assistance and training, depending on how
they are created and who their most powerful members are. Indeed,
some regulatory information networks have an explicit agenda of convergence on one particular regulatory model. At the same time, however, those who would export—not only regulators, but also judges—
may also ﬁnd themselves importing regulatory styles and techniques, as
they learn from those they train. Those who are purportedly on the receiving end may also choose to continue to diverge from the model being purveyed, but do so self-consciously, with an appreciation of their
own reasons.

Regulatory Export
Raustiala offers a number of examples of regulatory export in the securities, environmental, and antitrust areas. According to one securities
regulator he interviewed, a prime outcome of SEC networking is the
dissemination of “the ‘regulatory gospel’ of US securities law,” including: “strict insider trading rules, mandatory registration with a governmental agency of public securities issues; a mandatory disclosure system; issuer liability regarding registration statements and offering
documents; broad antifraud provisions; and government oversight of
brokers, dealers, exchanges, etc.”10 This outcome is precisely what the
SEC intended and hoped for when it began reaching out to foreign
agencies in the early 1980s. Former SEC Commissioner Bevis Longstreth argued explicitly, “The trick will be to encourage the securities
regulators of the other major trading nations to develop systems that
provide protections to investors substantially similar to those provided
in this country.”11
The many MOUs that the SEC has concluded with foreign securities regulators create frameworks for cooperation and provide technical
assistance that deliberately seeks to transplant features of U.S. securities regulation abroad.12 If a foreign authority does not have sufﬁcient
power under its domestic law to replicate these features, then the SEC
generally requests it to obtain legislation to enable it to do so. This
practice is explicitly recommended in IOSCO’s Report on Principles
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for Memoranda of Understanding.13 In addition, each year the SEC
hosts the International Institute for Securities Market Development
and the International Institute for Securities Enforcement and Market
Oversight, which train hundreds of securities regulators from around
the world.14 Not surprisingly, this training “provides grounding in the
basic principles and approaches employed by the SEC.”15
In the environmental arena, the U.S. Environmental Protection
Agency has engaged in many of the same activities as the SEC, both bilaterally and through the International Network for Environmental
Compliance and Enforcement (INECE), which was founded in 1997
and plays a similar role to IOSCO. The EPA offers over twenty courses
for foreign regulators on a wide range of issues regarding the running of
an environmental protection agency and the enforcement of international, national, and local environmental laws and regulations.16 In
Raustiala’s words, “Courses such as these essentially provide a handbook—‘environmental regulation in a nutshell’—that is closely tied to
U.S. practice.”17 These training programs also showcase environmental technologies developed by U.S. ﬁrms, another way of fostering convergence between U.S. and foreign modes of environmental
protection.18
The EPA founded INECE with the Dutch environmental protection agency; U.S. and Dutch environmental regulators had been working together since the mid-1980s, when the Dutch sought technical assistance from their U.S. counterparts. They jointly organized a series of
conferences in the early 1990s, which were attended by scores of foreign regulators.19 INECE now maintains a website that features training videos, sets of enforcement principles, and regular newsletters.20
Closer to home, as discussed in chapter 1, the United States has effectively extended the network technique that it uses domestically to
strengthen state and local enforcement of environmental laws to Mexico. The Southern Environmental Enforcement Network, one of four
regional associations of state and federal environmental enforcement
agencies that work with the EPA in building domestic enforcement capacity in the United States, has provided training courses for the new
Mexican environmental protection agency (PROFEPA), which was itself modeled on the EPA.21
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Antitrust law and policy has long been a U.S. preserve, at least in
the sense that the U.S. has had stronger antitrust laws than other countries and has actively sought to enforce them extraterritorially, generally in the face of stiff opposition.22 In recent decades the tide has begun to turn. The European Union has generally accepted and even
embraced U.S. principles and modes of enforcement, although it now
means that the EU commission is enforcing EU antitrust law against
U.S. companies—as in the EU Commission’s high-proﬁle rejection of
a proposed merger between Honeywell and General Electric.23 Indeed,
Spencer Weber Waller argued in 1997 that “the rest of the world looks
to the United States as one of the most important sources of learning
about competition law. Foreign legislators considering antitrust legislation often turn to the United States enforcement agencies and the
American Bar for comments on the best path to choose.”24 The International Competition Policy Advisory Committee (ICPAC) to the
Attorney General and Assistant Attorney General for Antitrust conﬁrms this trend.25
Scholars have documented training and technical assistance programs by the Antitrust Division of the Department of Justice (DOJ)
and the Federal Trade Commission (FTC) like those developed by the
SEC and the EPA.26 Of particular interest are programs under which
U.S. antitrust regulators have been stationed abroad for months and
even years—in countries from Poland to New Zealand. An ongoing
Competition Law and Policy roundtable sponsored by the OECD has
also been an important forum for sharing expertise and problem solving, as has been the annual Fordham Law School Conference on International Antitrust Law and Policy. Indeed, the ICPAC reports its hope
“that the United States will be able to build on the prevailing climate
favoring international antitrust enforcement cooperation by sharing its
recent experiences with foreign authorities in informal fora,” giving as
examples the Fordham conference and the DOJ’s own International
Cartel Enforcement Workshop in 1999.27
U.S. antitrust authorities have explicitly pushed a transgovernmental network approach to global antitrust regulation as an alternative to
periodic efforts by other countries to push for a multilateral treaty regulating competition policy. These efforts have repeatedly stalled, al-
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though WTO members did agree at Doha, Qatar, in 2001 to begin negotiations on a common framework for regulating competition. At the
same time, a senior Bush administration ofﬁcial proposed the creation
of an International Competition Network, a forum for countries to
“formulate and develop consensus on proposals for procedural and substantive convergence in antitrust enforcement.”28 The network “provide[s] competition authorities with a specialized yet informal venue
for maintaining regular contacts and addressing practical competition
concerns.”29 The network’s members include regulatory authorities from
more than sixty-ﬁve states; its ﬁrst conference was held in September
2002 in Naples, Italy and its second in June 2003 in Merida, Mexico.30
Initial topics of discussion included “the merger review process in the
multi-jurisdictional context, and the advocacy role and activities of
competition authorities.”31
The United States has historically favored the network approach
precisely because it has differed substantially with many other countries, including some of its most important trading partners, on the
need for and the substance of a vigorous antitrust policy, and thus has
had much to lose in multilateral negotiations. Strikingly, however, existing networks are beginning to produce convergence around other
models as well. The EU approach to competition policy has won out in
Eastern Europe.32 And, according to an American Bar Association Report, “[c]lusters of nations are tending to adopt one or another of the
different models,” citing as examples Mexican convergence toward the
United States; the laws of Argentina, Brazil, Chile, Colombia, and
Venezuela combining aspects of U.S. and EU law; the laws of countries
across Europe converging on the EU model; and the laws of smaller
Asian trading nations converging on Japanese and Korean models.33
What is clear from these three cases is that U.S. regulatory agencies
offer technical assistance and training to their foreign counterparts to
make their own jobs easier, in the sense that strong foreign authorities
with compatible securities, environmental, and antitrust regimes will
effectively extend the reach of U.S. regulators. It also seems clear that
if foreign regulators are being trained by U.S. regulators, their practices
and procedures are likely to reﬂect how the United States does things.
What is not clear, however, is the extent to which U.S. regulators ac-
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tually succeed in establishing themselves as the dominant model
around which other regulators converge. Raustiala argues that the degree of convergence on any particular regulatory model in a subject
area is most likely to reﬂect the “concentration of regulatory power”—
in other words, how dominant a speciﬁc regulatory agency is in a regional or global arena.34 The SEC is clearly the dominant securities regulator worldwide; the Antitrust Division of the DOJ is certainly a force
but faces increasingly strong competition from the EU Commission;
and the EPA is a relative latecomer to environmental regulation in
comparison to many of its European counterparts.
Another factor that appears to affect the degree and type of convergence that occurs is the role of would-be regulatory “importers,” as well
as exporters. In each of the three cases discussed above, U.S. agencies
were ﬂooded with requests for training and technical assistance from
countries all around the world, developing and developed.35 Many of
these countries were setting up regulatory systems from scratch and
were actively looking for an effective and legitimate model. Requests
for assistance from such countries may be motivated by a keen awareness of the global distribution of military and economic power, but it is
also true that regulators in countries with the most powerful economies
have had the most experience with domestic regulation in areas like
securities and antitrust efforts and have thus had the most opportunity
to develop genuine expertise. Even accepting that technocracy is
rarely apolitical, a favorite point made by opponents of “technical”
harmonization, it surely must be possible to build an objectively “better” mousetrap in some cases, or to develop codes of genuinely “best”
practices.
Even for countries with relatively developed regulatory frameworks
of their own, however, convergence to some general model through a
network may pay off. Raustiala borrows from the economic theory of
“network effects” to demonstrate that, as with a network of telephones
or computers, each participant in a regulatory network derives greater
beneﬁts from the network as the network expands. Government networks “are characterized by extensive sharing of information, coordinating enforcement efforts, and joint policymaking activities. These
activities plausibly exhibit network effects: the more regulatory agen-
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cies that participate in coordinating and reciprocating enforcement efforts, for example, the better off are all the other agencies.”36 It follows
that both “powerful and weak jurisdictions” have an incentive to join
regulatory networks and “engage in the export and import of regulatory
frameworks.”37
In fact, however, we still do not have good empirical evidence on
the actual degree of convergence among all countries or even a group
of countries in any of these areas, much less the extent to which this
convergence has actually resulted from network activity. Such evidence would have to be painstakingly gathered country by country and
accompanied by detailed research on the causes of any convergence
found. But if technical expertise and network effects are driving a
process of global regulatory convergence, then the learning that goes
on through government networks should be a two-way street. Regulators from all countries should be able to recognize better approaches
when they see them—just as some U.S. judges have begun to do when
they encounter a foreign decision that seems to be a more sensible resolution of a particular legal issue. Conversely, they still should be able
to diverge from a dominant regulatory model on the basis of a reasoned
analysis as to why their nation’s economic, political, or cultural circumstances differ.

Distilling and Disseminating Credible Information
Convergence through regulatory export assumes a deliberate effort to
create convergence, whether successful or not. An even simpler way to
understand the power of government networks in promoting convergence is through their role as distillers and disseminators of credible information in a world of information overload. Too much information
translates into what Keohane and Nye call “the paradox of plenty. A
plenitude of information leads to a poverty of attention.”38 The deluge
of facts and opinions through phone, fax, e-mail, and the Internet, not
to mention more traditional print and other media sources, is simply
overwhelming. As a result, sources that can command attention gain
power.
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Keohane and Nye note the importance of “[e]ditors, ﬁlters, interpreters, and cue-givers,” as well as “evaluators” in distilling power from
the plentitude of information.39 “Brand names and the ability to bestow
an international seal of approval will become more important” in determining which sources of information are utilized.40 In short, the ability to provide credible information and an accompanying reputation
for credibility become sources of soft power. Many NGO networks establish credibility by creating a community of like-minded professionals who can frame a particular issue, create knowledge around it, and
set the agenda for how to pursue it. Government networks can do the
same thing.
What better source on how to run a securities system, regulate commercial banks, protect the environment, pursue different types of criminals, safeguard human rights or foster business competition than networks of government ofﬁcials from around the world charged with
precisely those functions? These government networks understand
themselves to be in the business of collecting, distilling, and disseminating information—precisely the “editing” or “ﬁltering” role that is
such a crucial source of soft power.

The Hard Impact of Soft Law
Government networks often distill and disseminate information in a
particular form that enhances its impact—as a code of best practices,
model legislation, or a set of governing principles. Packaged this way,
these exhortations become a version of soft law. Whereas traditional
international lawmaking has come in the form of hard law—treaties
and other international agreements—soft law, provided in the form of
international guidance and nonlegal instruments, is emerging as an
equally powerful, if not more powerful, form of regulation.
Andres Rigo, former general counsel of the World Bank, documents
the extraordinary impact of the World Bank in areas including procurement policy, environmental protection, foreign investment, and
international waterways.41 In each of these cases, Rigo traces substantial harmonization or convergence among national laws, harmoniza-
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tion that is not part of the World Bank’s ofﬁcial mission but that nevertheless frequently results from World Bank activity. The engine of
such change is not hard law of any kind, but rather soft law in the form
of principles, guidelines, codes, standards, and best practices.
Where states seek to create new legal rules and policies in the face of
a dearth of local knowledge and expertise, they often seek to borrow
from other states or internationally renowned experts. The World Bank
is an obvious source from which to borrow. In the procurement arena,
for example, the World Bank long ago developed a set of guidelines on
procurement for its own internal use. Over time, it supplemented these
guidelines with a set of standard bidding practices, both of which were
adopted as part of every World Bank loan agreement. Bank ofﬁcials
built on their expertise in this area in advising UNCITRAL, the UN
Commission on International Trade Law, on its model procurement
law, which has subsequently served as a model for over twenty countries
in drafting national legislation. Regional development banks have also
followed the World Bank’s procurement practices.42 In short, through
soft law a new international standard was set, which states now borrow
and apply domestically.
In environmental regulation, the World Bank issued an internal operation manual in 1984 collecting all the various instructions issued by
the ofﬁce of environmental affairs. Although these instructions were
generally geared to speciﬁc countries and situations, the manual contained a more general set of policy principles, such as prohibitions on
ﬁnancing projects that “cause severe or irreversible environmental deterioration, displace people, or seriously disadvantage certain vulnerable groups without mitigation measures.”43 Rigo documents the ways in
which both the “requirement and the process of environmental assessments has found its way into the national legislation of many countries,” again through multiple channels. Some of these channels, such
as conditions attached to various projects funded by the World Bank
or provisions developed by it and subsequently adopted in international conventions, are not particularly surprising.44 In other cases,
however, the World Bank’s inﬂuence has been felt through simple
acts, such as the publication of a handbook on pollution prevention or
promulgation of a policy referring to Food and Agriculture Organiza-
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tion of the United Nations (FAO) guidelines on packaging, storage,
and labeling of pesticides.45 Countries seeking to implement new rules
have found the implementation of such guidelines into national law to
be a cost-effective means of determining and complying with international standards.
In developing these policies for its own purposes, the World Bank
has been increasingly aware of the need to consult a wide range of interested groups both within countries and in international civil society.
The result is a brokered set of guidelines that tend to be all the more
effective as models for being more representative. In the investment
context, World Bank ofﬁcials surveyed bilateral investment treaties,
multilateral instruments, national legislation, arbitral awards, and
international law literature. They also consulted widely with “the executive directors of the World Bank, interested countries, intergovernmental organizations, business groups and international legal associations.”46 The resulting guidelines, after review by the Development
Committee, were recommended to member-states of the World Bank
as “acceptable international standards which complement applicable
treaties.”47
These results should not be particularly surprising. They buttress
Keohane and Nye’s analysis of the value of credible information. Even
more valuable is a distillation and evaluation of information from many
different sources, wrapped up in a neat package with an ofﬁcial imprimatur. Recommended rules and practices compiled by a global body of
securities regulators or environmental ofﬁcials offer a focal point for
convergence. Equally important, they offer a kind of safe harbor for ofﬁcials the world over looking for guidance and besieged with consultants, who need not only to make a choice but to be able to defend it to
their superiors. In that sense, they are quite similar to the “rolling best
practices” rules identiﬁed by Michael Dorf and Charles Sabel. Within a
culture of democratic experimentalism, states ensure efﬁciency and
compliance with international standards by borrowing the then-existing best practices from other states or international actors.48
Critics who castigate government networks for being mere “talking
shops” radically underestimate the power of this kind of activity. As
Rigo explains:
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The enormous increase in transnational activities as a result of globalization highlights the legislative void at the international level. The activities described . . . respond, sometimes unconventionally, to the need
to ﬁll this gap. Traditional means of treaty making are too cumbersome
for the tasks at hand and too time consuming. There may also not be
the need for full agreement in all the details that a treaty requires, but
simpler and more expeditious means to provide guidance may be
sufﬁcient.49

In the examples cited above, then, the World Bank provides guidance,
saves transaction costs, and offers the luxury of security. The value of
such guidance rises concomitantly with both uncertainty and complexity, circumstances likely to arise more and more frequently in a
world of complex rules and technical regulations.
The guidance that organizations such as the World Bank provide is
often informal. As Rigo’s study shows, it may come “in the form of
guidelines on which to base advice, inspire legislation or future treaties
(Guidelines on Foreign Investment), or in the form of benchmarks
against which to measure existing legislation (ﬁnancial standards) or of
an acceptable practice in the absence of regulatory instruments (Pollution Abatement and Prevention Handbook).”50 Rigo himself, following
Wolfgang Reinicke, sees his examples as incipient “cross-national
structures of public interest from which global public policy is emerging.”51 The effect is as great as, or greater than, the impact of many
“harder” rules and conventions designed to provide global uniformity
by reshaping international law.

Informed Divergence
When states diverge, either in regulatory standards, legislative prohibitions, or legal doctrines, they can do so fortuitously or deliberately.
Most divergence is a function of cultural, historical, or political differences, or of simple path-dependence over time—meaning that one nation chose one kind of typewriter keyboard and another chose another
and those choices then dictated different typewriters, computers, per-
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sonal desk assistants, and so forth, but divergence can also be deliberate and informed. When a nation has the option of harmonizing its rule
or standard or decision to converge with other nations but chooses not
to, it is making a statement about the uniqueness of its national tradition or the intensity of its political preferences.
It is easiest to see this phenomenon in the judicial arena. Take free
speech, for instance. The United States offers more protection to freedom of speech than any other nation in its constitutional peer group.
That is a historical and cultural artifact shaped over centuries by
Supreme Court decisions interpreting the First Amendment and building on one another. Suppose that in attending a conference of constitutional judges from around the world, U.S. judges become aware of
just how far out of line they are with prevailing doctrine in other countries. They might discover, for instance, that their fellow constitutional
judges from different countries, having consulted one another’s decisions, virtually all agree that hate speech constitutes an exception to
a liberal constitutional right of freedom of speech and should not be
permitted.
Suppose further that the next First Amendment case before the U.S.
Supreme Court involves hate speech. In the Court’s opinion, the justices openly discuss the prevailing trends in global constitutional jurisprudence and announce that under U.S. constitutional precedents,
they have decided to continue to permit hate speech as a necessary
concomitant, however deplorable, of freedom of speech. They might
justify their decision on the grounds that they are U.S. judges bound by
a distinct legal and political tradition. Alternatively, they might declare that the U.S. historical and cultural trajectory has been sufﬁciently distinct from that of other nations as to warrant a different understanding of what freedom of speech must mean. Or they might
invoke the speciﬁc text of the U.S. Constitution as opposed to the
texts of other constitutions.
Any of these options would be informed divergence, a deliberate decision to pursue an explicitly idiosyncratic path in the face of global
trends in the other direction. It is equally possible to imagine legislators
or regulators being made aware of the divergence between their laws or
rules and those of a substantial number of other countries and never-
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theless concluding to prize and preserve their differences on historical,
cultural, political, economic, social, religious, or any other distinctive
national grounds. What is critical is that the same forces pushing toward convergence—the forces of regulatory export, technical assistance, distilled information, and soft law—can also result in informed
divergence. They permit any subset of national ofﬁcials, or indeed all
three branches of a national government, to decide deliberately to afﬁrm their difference.

Improving Compliance
In addition to fostering convergence of national laws and regulations,
government networks also improve compliance with international law.
Indeed, vertical government networks exist essentially for that purpose,
to use personal relationships to harness the power of national government institutions in the service of their counterpart supranational institutions. This approach strengthens compliance by backing enforcement efforts with genuine coercive authority—at least as much as is
typically exercised by a domestic court or regulatory agency. A second
way to strengthen compliance is to improve the capacity of a government to comply where the spirit is willing but the infrastructure is
weak. Here the training and technical assistance provided through horizontal government networks does double-duty, not only making foreign regulators better partners for the enforcement of national laws, but
also better able to comply with their own international obligations.52

Enforcement: Harnessing the Power of National
Government Institutions
Describing and praising the G-20, Canadian Finance Minister Paul
Martin writes:
Because it brings together ﬁnance ministers and central bank governors,
the G-20 closely reﬂects the ﬁscal and monetary capacities of national
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governments and the realities of national economies. This provides a
practical link between the objectives of international development and
the national institutions that are crucial to bringing them to reality.53

He contrasts the G-20 with the public international ﬁnancial institutions, such as the IMF and the World Bank, noting that they “remain at
the heart of global economic development and stability.”54 Nevertheless,
it is important to recognize the natural limits to what can be achieved by
the international institutions acting alone. The IMF, for example, can
recommend policies. It can hold out ﬁnancial assistance as an incentive
to get governments to accept its advice. And it can withhold its ﬁnancial support if that advice is not taken. But it is national governments that
exercise the sovereign right to implement those policies, and who must answer
to their populations for the consequences.55

The same principle operated in the construction of the EU’s legal
system, although it was never overtly recognized. The ECJ was empowered to hand down decisions on European law, including decisions regarding the distribution of powers among EU institutions, between EU
and national institutions, and on the rights of individuals vis-à-vis
their governments in matters falling within EU jurisdiction, but the
ECJ had no direct enforcement power. It was up to the national courts,
which retained the de facto sovereign right to implement the ECJ’s
decisions.
A third example of harnessing national governmental power is the
coordinated efforts of national parliamentarians to pass legislation
promoting environmental protection or human rights, as discussed in
chapter 3. The adoption of international conventions or the evolution of customary international law on the environment or human
rights involves a two-step process of implementation. National parliaments must ﬁrst ratify the conventions their executive branches have
concluded. Next, they must decide whether to pass speciﬁc implementing legislation, which they often fail to do. By contrast, where
transgovernmental legislative networks succeed in coordinating action, the result is a plethora of similar national laws that are automatically enforceable.
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In all these examples, the key players are national government ofﬁcials who exercise the same array of coercive and persuasive powers on
behalf of transgovernmental decisions that they do domestically. They
can coerce, cajole, ﬁne, order, regulate, legislate, horse-trade, bully, or
use whatever other methods that produce results within their political
system. They are not subject to coercion at the transgovernmental
level; on the contrary, they are likely to perceive themselves as choosing a speciﬁc course of action freely and deliberately. Yet having decided, for whatever reasons, to adopt a particular code of best practices,
to coordinate policy in a particular way, to accept the decision of a
supranational tribunal, or even simply to join what seems to be an
emerging international consensus on a particular issue, they can implement that decision within the limits of their own domestic power.

Capacity Building
Building the basic capacity to govern in countries that often lack sufﬁcient material and human resources to pass, implement, and apply laws
effectively is itself an important and valuable consequence of government networks. Regulatory, judicial, and legislative networks all engage in capacity building directly, through training and technical assistance programs, and indirectly, through their provision of information,
coordinated policy solutions, and moral support to their members. In
effect, government networks communicate to their members everywhere the message that the Zimbabwean chief justice understood when
he was under siege: “you are not alone.”
Building domestic governance capacity obviously improves the
prospect for compliance with domestic law. It is likely to have an equal
impact on prospects for compliance with international law. Abram and
Antonia Chayes have developed a “managerial theory” of compliance
with international rules that locates problems of noncompliance as
much in lack of capacity to comply as in lack of will.56 They reject a
“criminal law” model of international order, based on the threat of external sanctions, insisting instead that actors in the international system have a “propensity to comply.”57 The task of maximizing compli-
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ance with a given set of international rules is thus a task more of management than enforcement, ensuring that all parties know what is expected of them, that they have the capacity to comply, and that they
receive the necessary assistance.
Chayes and Chayes argue that lack of capacity is a particular problem regarding compliance with complex international regulatory regimes, requiring nations not simply to refrain from certain actions—
such as shooting at ships on the high seas or harming another nation’s
diplomats—but rather to take positive steps to cut back on the production of ozone or carbon levels, to improve health standards, to reduce
tariffs or corruption or poaching. Such efforts require both administrative resources and information—precisely what many governments
lack and what government networks can help to supply. Further, as
Raustiala reminds us, the managerial theory assumes that “a successful
compliance management process is explicitly cooperative and interactive,” features that also characterize government networks.58
Raustiala reviews several other reigning theories of why nations do
or do not comply with international law—theories about the role of
transnational legal process and the legitimacy of the international
norms or rules—and finds that they also predict a positive role for
government networks in enhancing compliance.59 Further, “by facilitating the export of ideas, technologies, and procedures,” government
networks help spread “extra-legal cooperative forces” that convince
states that it is in their best interests to comply with a particular legal
regime.60 Overall, by harnessing hard power, building compliance capacity, and diffusing ideas and technologies around the world, government networks are likely to strengthen the rule of international
law in ways long demanded and expected of traditional international
institutions.

Enhancing Cooperation
To understand the full impact of government networks, it is necessary
to understand how the information revolution is changing the nature
of government at home and the problems governments face abroad.
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Keohane and Nye are wise and right to warn against assuming that traditional resource-based power no longer matters; that technology has
created a brave new world that will operate according to a brave new
politics.61 Nevertheless, in some very deep ways, the availability and
cheapness of information is changing the way government works: the
kind of power it possesses and the way it exercises that power.
Instead of deciding how individuals should behave, ordering them to
behave that way, and then monitoring whether they obey, governments are learning how to provide valuable and credible information
that will let individuals regulate themselves within a basic framework
of standards. Giandomenico Majone, who pioneered the concept of
the European Union as a “regulatory state,”62 explains that whereas direct regulation relies on a variety of command-and-control techniques
such as orders and prohibitions,63 regulation by information attempts
“to change behaviour indirectly, either by changing the structure of incentives of the different policy actors, or by supplying the same actors
with suitable information.”64 Having access to credible information can
change the calculations and choices that different actors make.
Regulation by information is government by soft power. By changing the information available to others, you convince them that they
want what you want—the very deﬁnition of soft power. Majone agrees
with Keohane and Nye, however, that the key is access to credible information. The core role of the state thus shifts from enforcer to
provider and guarantor of the quality of the available information.
In the international arena, where government must become governance precisely because of the absence of any centralized authority to
exercise command-and-control power, regulation by information is
very promising. It holds out the simultaneous prospect of the effective
exercise of power without hierarchy and of maximum diversity within
a basic framework of uniformity. If governments can provide information to help individuals regulate themselves, then government networks can collect and share not only the information provided, but also
the solutions adopted. The network provides and guarantees the quality of information, possibly through a secretariat or information agency
that facilitates the collection and transmission of information along
the network.
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A principal reason that governments are experimenting with regulation by information domestically is their perception that problems and
contexts are changing faster than centralized authorities could ever respond. They also seek to empower active citizen participation in addressing issues requiring regulation of some sort, although not necessarily formal legal rules. Cooperation across borders on a whole host of
old and new issues in the coming decades will similarly have to address
fast-changing circumstances and an astonishing array of contexts, as
well as the need for active citizen participation in as many of the
world’s countries as possible. The availability of government networks
will enhance the likelihood and quality of that cooperation.
Regulation by information is an idea gaining currency in many different political systems simultaneously. This section examines examples from the European Union, NAFTA, and the United Nations. The
EU example involves horizontal regulatory networks and supranational
information agencies; the NAFTA example illustrates a vertical network operating through the provision of information; and the UN example engages private corporations in a collective learning forum.

European Information Agencies
Within the EU, the shift from direct regulation to regulation by information is part of a “radical rethinking of the way in which norms are
elaborated and applied.”65 Even the EU Commission has had to recognize
that the straightforward model of regulation as “the elaboration of norms
by legislators followed by their application by administrators or judges” is
inadequate in the face of uncertain and complex public policy issues, particularly those involving risk regulation. The response has been what the
European Union dubs “co-regulation”—the simultaneous decentralization of regulatory authority, so as to shift more power to regulators within
the EU member-states, and the creation of a new generation of specialized administrative agencies at the supranational level.66
In the previous chapter, these agencies were discussed within the
context of examples of how an international organization could help
facilitate the work of government networks; that is, through provision
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of a structure within which networks of national ofﬁcials can operate
most effectively.67 The decentralization of regulatory authority to national ofﬁcials increases the need to ensure minimum uniformity
among them—hence the value of a network. The network can and
does emerge on an ad hoc basis, but the existence of a supranational
agency charged with its coordination strengthens it immeasurably.
Thus, according to the commission, the eight new agencies created at
the European level between 1990 and 1997 have broadened the existing government network to include parallel networks of private actors,
“with the aim of establishing a ‘community of views.’ ”68 Creating these
broader networks has resulted in “wider ownership of the policies in
question” and has thereby achieved “better compliance, even where
the detailed rules are non-binding.”69
How, then, does this activity relate to regulation by information? To
ensure that the European agencies do not usurp too much power from
their national counterparts, “their powers are limited and their primary
role is the collection of data and the provision of information.”70 The
collection and dissemination of information, in turn, is the force that
animates the networks and helps ensure a degree of common understanding and uniformity of interpretation.71
The link back to credibility here is interesting. To be effective, the
European agencies must be credible, an attribute that they can only
safeguard by being as independent as possible and by pursuing a role as
coordinator and honest broker among the national authorities. At the
same time, the national authorities need to establish credibility as independent regulators with their publics. This means a potential threeway ﬂow of information: among the members of a particular government network, facilitated by the information agency; from the
government network upward to policymakers at the European level;
and downward to interested members of national publics.72

The NAFTA Commission on Environmental Cooperation
To the extent that credibility is based on expertise, it is also undermined by claims of insulation and isolation from a broader public. This
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is the continuing conundrum of administrative law: how to assure both
independent judgment and adequate consideration of legitimate political concerns. Majone and Dehousse, addressing this problem in the
context of European agencies, emphasize the need to “integrate expert
and social judgment throughout the regulatory process.”73 The EU
Commission agrees, stressing the importance of bringing the widest
possible range of stakeholders into the process, including the weak and
disorganized.74
Crossing the ocean, NAFTA has inaugurated a novel dispute-resolution mechanism based entirely on the concept of mobilizing the public by informing them. That is the explicit charge of the Commission
on Environmental Cooperation (CEC), established under the North
American Agreement on Environmental Cooperation (NAAEC) (a
side agreement to NAFTA).75 Under its terms, Canada, the United
States and Mexico granted private parties, including NGOs, the power
to bring complaints before the CEC against one of the three states for
failure to enforce its environmental laws.76 The secretariat of the CEC
decides whether the complaint is sufﬁciently credible to justify the
preparation of a “factual record.” If the secretariat decides that it is, the
environmental ministers of all three states (known collectively as the
“council”) must vote whether to proceed.77
If these ministers do vote to authorize preparation of a factual
record, the secretariat can not only solicit information from both the
plaintiffs and the defending state concerning the charges, but can also
develop the record by getting information from outside experts about
the strength and nature of the allegations.78 Neither the secretariat nor
the council can actually reach a legal conclusion as to whether the defending state is failing to enforce its environmental laws; however, the
council must vote whether to accept the factual record and make it
public.79 Making it public invites increased public participation in the
enforcement process; the record, along with numerous supporting documents, becomes a strong weapon for NGOs to use in mobilizing domestic public opinion in favor of stronger domestic enforcement.80
This process is so new that it is not yet clear how well it works; many
environmental NGOs seek a more traditional model of enforcement
“with teeth.” This preference assumes that coercive enforcement still
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works best, in which case a dispute-resolution model limited to providing information can only be a pale imitation of the real thing. If, however, ofﬁcials increasingly regulate by information, then a key is to disseminate information to as many relevant parties as possible when
disputes arise. Such information should then get fed back into the political process in ways that will change the incentives of noncompliant
parties.
The UN Global Compact
The European Union’s shift to regulation-by-network and by information and the NAAEC’s dispute-resolution process still operate on a
static model. Both still assume that the information that is actually
provided through an EU agency or the CEC Secretariat is collected at
one point by a disinterested party and then provided to interested parties at a second point. This model does not allow for the possibility that
the regulated parties themselves may be the most valuable source of information and that the most valuable information will continue to
change in the face of changing problems and experimental solutions.81
The EU Commission alludes to this possibility by identifying several key issues to take into account in designing and reforming institutional arrangements: First is “the importance of reﬂexivity or the ongoing questioning of assumptions, assessments of risks, etc.”82 Second
is “the need to achieve a contextualised approach to the regulatory
process.”83 And third is “the utility of a vision of the regulatory process
as a process of collective learning.”84 As an EU White Paper explains,
“structured and open [information] networks should form a scientiﬁc
referee-system to support EU policy making.”85 Such networks of information are ﬂexible and responsive to changing conditions. Even so,
it is the commission itself that is to publish the information provided
by these networks.
The concept of regulation as a highly ﬂexible process of collective
learning through dialogue is precisely what animates the United Nation’s new effort to improve corporate behavior around the world
through partnership with UN agencies and ofﬁcials. The Global Compact brings companies together with UN organizations, international
labor organizations, NGOs, and other parties to foster partnerships and
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to build “a more inclusive and equitable global marketplace.”86 It aims,
in the words of Secretary General Koﬁ Annan, to contribute to the
emergence of “ ‘shared values and principles, which give a human face
to the global market.’ ”87
Surprisingly, however, the Global Compact does not attempt to set
forth a code of conduct and to monitor corporate compliance. On the
contrary, the compact itself is not an agreement to comply with anything, but rather to supply information. According to one of the Global
Compact’s chief architects, “The core of its change model is a learning
forum. Companies submit case studies of what they have done to translate their commitment to the GC principles into concrete corporate
practices. This occasions a dialogue among GC participants from all
sectors—the UN, labor and civil society organizations.”88
The dialogue, in turn, is supposed to generate “broader, consensusbased deﬁnitions of what constitutes good practices than any of the
parties could achieve through unilateral declarations.”89 The practices
identiﬁed, along with illustrative case studies, are then made available
both to members of the Global Compact and to the broader public
through an “on-line learning bank.”90
If it works as designed, the Global Compact will be a model of collective learning in action. “The hope and expectation is that through
the power of dialogue, transparency, advocacy and competition good
practices will help drive out bad ones.”91 The deep assumption here is
that the simple provision of information will trigger a powerfully dynamic process. This is governance by dialogue. Posting information
will invite a response, either from another corporation or from an
NGO; the original speaker may then seek to justify itself, opening itself
to persuasion by seeking to persuade; the effort by multiple speakers to
demonstrate the relative value of their particular practices will then
produce healthy competition and beneﬁcial new ideas.
This model once again assumes that some practices are in fact better
than others in terms of trying both to make a proﬁt and live up to collectively shared goals and values. The idea of actually learning rests on
a belief that these often conﬂicting objectives can be reconciled in innovative ways when backed by a sincere commitment to try. Other underlying assumptions are hackneyed but true: that multiple minds are
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better than one and that experience is the best teacher. Based on these
beliefs and assumptions, the hope is that providing information and
subjecting it to debate, deliberation, and dialogue will yield valuable
lessons and new solutions.
Finally, the concept of a “learning forum” abolishes hierarchy in the
learning process. It is the antithesis of the notion of experts handing
down their carefully acquired and husbanded knowledge to a mass audience and thus moves beyond the EU model. Each participant in the
process bears equal responsibility for teaching and learning. Within the
Global Compact, the United Nations has retained a university center
to “facilitate” the debate, but not actually to teach or regulate the content and ﬂow of information. The facilitators will at most distill the lessons generated by the participants.
If this entire process is understood as a substitute for traditional command-and-control regulation, then what is most striking is the apparent disappearance or dispersal of governmental authority. Government
does not lay down rules or monitor their enforcement; it neither
teaches nor learns. What it does is bring the network into being, constructing and animating a forum for dialogue and collective learning.
Then it steps back and lets the process run.


In all these cases—information agencies, empowering political
pressure groups by informing them, a learning forum—regulation
through information establishes a very different relationship between
the regulator and the regulated, one less of command than of facilitation. Through, for example, “benchmarking” and “rolling–best practices rulemaking,” regulators can create “the infrastructure of decentralized learning.”92 Dorf and Sabel argue that benchmarking “leads to
the discovery of unsuspected goals and indicates the guiding principles
and related kinds of means for obtaining them.”93
Best practices are never static; they are instead subject to constant
improvement through experimentation. The mode of analysis here is
deeply pragmatic, meaning a complete acceptance of the “pervasiveness of unintended consequences” and “the impossibility of deﬁning
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ﬁrst principles that survive the effort to realize them.”94 In layman’s language, we learn through doing and communicate the lessons we’ve
learned on a rolling basis. We must plunge into a fast-changing information environment and recognize an ongoing dialectic between collective uncertainty and collective experience. In the end, we must rely
on our own dynamic capacity for learning and self-improvement.
Individuals can organize themselves in multiple networks or even
communities to solve problems for themselves and for the larger society. These networks or problem-solving groups are not directly connected to the “government” or the “state,” but they can nevertheless
compile and accumulate knowledge, develop their problem-solving capacity, and work out norms to regulate their behavior. The importance
of this activity is increasing, precisely because the traditional separation between the formulation and application of rules is being dissolved by technology, a development that is in turn undermining “a
shared common knowledge basis of practical experience.”95 Instead,
public and private actors are coming together to develop new ways of
“decision-making under conditions of complexity.”96
Participants in these multiple, parallel networks, both domestic and
transnational, face a continuous stream of problems and require a continuous stream of knowledge both about each other and about their
counterparts in other networks. They are in “permanent, polyarchic
dis-equilibrium,” which they are seeking to overcome through solving
problems and pooling information.97 The state’s function is to manage
these processes, rather than to regulate behavior directly. It must help
empower individuals to solve their own problems within their own
structures, to facilitate and enrich direct deliberative dialogue. It must
also devise norms and enforcement mechanisms for assuring the widest
possible participation within each network, consistent with its effectiveness.98
Taken together, these ideas add up to a new conception of democracy, of what self-government actually means. It is a horizontal conception of government, resting on the empirical fact of mushrooming
private governance regimes in which individuals, groups, and corporate entities in domestic and transnational society generate the rules,
norms, and principles they are prepared to live by. It is a conception in

AN EFFECTIVE WORLD ORDER



195

which uncertainty and unintended consequences are facts of life, facts
that individuals can face without relying on a higher authority. They
have the necessary resources within themselves and with each other.
They only need to be empowered to draw on them.

2. WHAT GOVERNMENT NETWORKS COULD DO
In this part I turn to the world of what could be and imagine a brave
new world, or at least the hope of one. Suppose that heads of state,
prime ministers, regulators, judges, legislators, pundits, and scholars
everywhere embraced the concept of government networks as prescription rather than description and sought actively to create and use them
as instruments of global governance. Suppose that the participants in
existing and new networks were much more self-conscious about their
role in the larger architecture of world order.
In such a world, government networks would not only produce convergence and informed divergence, improve compliance with international rules, and enhance international cooperation through regulation
by information. They would also regulate themselves in ways that
would deliberately improve the governing performance of both actual
and potential members; create forums for multilateral discussion and
argument by all their members; and create opportunities to harness the
positive rather than the negative power of conﬂict.

Inducing and Enforcing Compliance with Network Norms
One of the most promising dimensions of government networks is their
capacity for self-regulation and for socialization and support of their
members. They exist currently to help their members—regulators,
judges, and legislators—by providing access to needed information and
exposure to new ideas, facilitating cooperation in enforcement and dispute-resolution, and providing a forum for harmonization of law and
regulations. They could, however, become far more effective at regulating themselves, developing “network norms” designed to strengthen
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domestic governance capacity and competence. In particular, they
could do much more to instill and champion norms of honesty, integrity, independence, and responsiveness and to bolster those members who face domestic resistance in enforcing those norms.

A Propensity for Self-Regulation
Government networks have speciﬁc properties that are highly conducive to self-regulation. First, they are conduits for information, not
only about regulating, judging, and legislating, but about the individual
regulators, judges, and legislators who make up their membership. That
means, as discussed in chapter 1, that they can be “bearers of reputation”—they can broadcast accounts of a particular member’s actions
and create a context in which it matters. Majone argues that the credibility of each member of a network is enhanced because each member
must safeguard its reputation within the network and it can only do so
by adhering to common norms. Outside observers understand how
these pressures to conform act as safeguards and hence will accord the
network participant greater legitimacy.99
Similarly, Amitai Aviram has identiﬁed a set of features of private
networks—of corporations and individual merchants—that make reputation matter.100 Other members of a network will know whether a
particular member has defaulted on its commitments; they can choose
to switch their business to another network member; the defaulting
member can be sanctioned by a central “control mechanism”; and in
extreme cases the defaulting member can be excluded from the network.101 To some extent, these features depend on the anonymity of
markets—a buyer can switch to another seller as long as the same goods
are on offer; a seller can switch to another buyer as long as the money
is good. Further, exclusion from a commercial network means being denied an economic opportunity.
In government networks, by contrast, although network members
will quickly come to learn of one another’s reputation for competence
and trustworthiness, a bad reputation carries social and professional
opprobrium rather than any direct sanction. It is not clear, at least in
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information and harmonization networks, how one member would
“switch its business” to a member with a better reputation. In enforcement networks, it might be possible for a government ofﬁcial from one
country to decide not to cooperate in enforcement efforts with ofﬁcials
from another country due to their bad reputation, but often it is countries with corrupt or ineffective governments that most need bolstering
to make global enforcement efforts credible.
On the other hand, as with a private network, it might well be possible for network members to decide to block access to important information collected by the network to members caught violating network norms. Further, to the extent collaborating on common problems
and developing codes of best practices is done through committees
composed of a subset of network members, a good reputation can be an
important criterion for selection to serve on these committees. And if
a central “control mechanism” exists, like an information agency, it
could suspend service to some members for breaking network rules.
But what would those rules be? How can government networks regulate themselves in ways that will strengthen world order? They can
constitute themselves not only as networks devoted to speciﬁc substantive activities, but also, and simultaneously, as professional associations
of regulators, judges, legislators, and even heads of state and ministers
dedicated to upholding the norms and ideals of their profession. They
can cultivate the concept of governance as a profession, exercised
through legislation, regulation, enforcement, provision of services, and
dispute resolution. Like a bar association for lawyers or a medical association for doctors, a network of judges or legislators or regulators will
provide both a focus of substantive learning and information exchange
and a source of education in, and enforcement of, professional ethics.
It is not hard to imagine some general professional norms that government networks could inculcate in their members. Honesty, for instance. They could pledge adherence to agreed international standards
of clean government, such as those set forth in the OECD Anti-Bribery
Convention, which has now been signed and ratiﬁed by thirty-ﬁve
countries.102 They could agree to ongoing monitoring by NGOs such as
Transparency International. A second general norm could be equal
treatment of all citizens, regardless of family connections or social sta-
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tus. A third could be a concept of professional integrity that would require of judges and regulators a degree of independence from the political process and of legislators independence from electoral machines.
These are general ideals of public service in virtually all countries;
each branch of government would also develop more speciﬁc professional standards tailored to the profession of judging, legislating, and
regulating different subjects, from securities to the environment. Indeed, in some cases such standards already exist, such as the UN Basic
Principles on the Independence of the Judiciary and the UN Basic
Principles on the Role of Lawyers, and are monitored by the International Commission of Jurists.103 Individual government networks
could promulgate these norms as standards for the profession and ensure that a reputation either for upholding them, on the one hand, or
violating them, on the other, would have genuine consequences, either
in terms of denial of membership beneﬁts or loss of standing in network
affairs. Better still, as discussed in the next section, network members
could work to ingrain these standards in all their members through a
general process of professional socialization.

Socialization
Socialization is a complex and varied phenomenon, rich enough to
merit its own discipline of sociology. But for our purposes a layman’s
deﬁnition will do. A socialized individual may want something intensely, but will not seek it if doing so would contravene prevailing social norms and result in social opprobrium. Alternatively, socialization
may be so strong that it directly conditions an individual’s interests and
identity. In such cases, however, its effect will more likely be unconscious.104
Socialization can operate within government networks in a number
of ways.105 One of the most interesting is the phenomenon of inducing
compliance with collectively generated rules through small, close-knit
groups.106 Many legal scholars have identiﬁed this phenomenon in the
domestic context—most notably Robert Ellickson in Order Without
Law.107 Sheep farmers, diamond merchants, and sumo wrestlers are all

AN EFFECTIVE WORLD ORDER



199

able to establish and enforce a collective set of norms outside any formal legal framework.108
Mancur Olson identiﬁed the logic of this phenomenon as part of the
logic of collective action. Small groups are particularly well suited to
overcoming the problems of collective action because the beneﬁts of
providing collective goods are likely to exceed the costs and because
they can use “social pressure and social incentives” to induce compliance with whatever norms they adopt.109 Any member of a garden
club, a charity committee, or a gang can testify to the power of these
forces. Such incentives, in turn, are most powerful when they are selective—when “the recalcitrant individual can be ostracized, and the
cooperative individual can be invited into the center of the charmed
circle.”110
These types of incentives operate primarily in groups small enough
that the members can know each other personally and have face-toface contact.111 They are even stronger when the groups are relatively
homogeneous in terms of values.112 Ellickson focuses less on the size
of the group than the degree of cohesion, predicting for “close-knit
groups” greater norm-compliance and ability to act for the maximum
beneﬁt of the group as a whole.113 The members of these groups may be
acting simply out of self-interest, wanting to be a member of the group
and fearing expulsion for deviation as well as expecting praise for compliance. Alternatively, as predicted by mainstream socialization theory,
members may internalize group norms.114
“Many international government networks have the descriptive
characteristics identiﬁed as key to group solidarity: repeated, frequent
interaction; shared values; small size; and opportunities for informal
sanctions or rewards.”115 They thus have the potential, in Timothy
Wu’s phrase, to create “order without international law.”116 Many
members of networks who reﬂect self-consciously on their meetings
with fellow government ofﬁcials across borders emphasize the importance of personal relationships, the building of trust and a sense of common enterprise, as well as the awareness of each other’s activities and
the value of regular meetings.
The Basel Committee, most obviously, operates this way, deliberately keeping its membership small and selective. The central bankers
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who created it speciﬁed that members could send no more than two
representatives each—a central banker with responsibilities for foreign
exchange and another appropriate banking supervisor.117 They have
highly homogeneous beliefs about the need for stability in the world
banking system and how to maintain it. They meet four times a year in
Basel. They have no means of actually making their agreements binding other than mutual monitoring and peer pressure, which they exert
freely.118
Other networks are either small enough to operate this way or contain subgroups within them. IOSCO, for instance, has open membership. Yet it makes key decisions through the President’s Committee
and the Executive Committee, consisting of only nineteen members.119
On the other hand, the Basel Committee, while tightly restricting full
membership, invites nonmember central bankers from other countries
to participate in collective deliberations through larger biannual conferences and ongoing contacts.120 Groups like the G-20, which has
ranged from 22 to 34 members before cutting back to 20, are also small
enough to socialize their members if they meet on a regular and structured basis.

Selective Membership
Commercial networks and small groups both rely on the power of exclusion as a way of enforcing compliance with their self-generated
norms. Aviram points out that “exclusion from a network may result in
exclusion from the entire line of business; this is a very powerful sanction, rivaling the government’s in effectiveness.”121 He notes further,
however, that suspension may be even more effective than exclusion,
as it avoids a situation in which the party to be excluded concludes that
it has nothing left to lose.122 Similarly, the literature on socialization
through small groups, as just noted, emphasizes the value of selectivity,
allowing a defaulting member to be “ostracized.”
Exclusion and even suspension of this type is likely to be less effective in government networks, for the simple reason that representatives of different countries are reluctant actually to censure one an-
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other. Examples of this phenomenon in traditional international institutions are legion; it is precisely the reason that it is so hard to mobilize
an international institution to condemn a member’s actions. Principles
of sovereign respect, live and let live, and reciprocity, meaning fear of
retaliation, all militate against censure and sanction. States have hesitated even to sue one other in an international legal forum expressly established to hear and resolve inter-state disputes.123 Part of the point of
government networks is to move away from the formalities and courtesies of traditional diplomacy and toward recognition of common professional interests and standards. Even so, it is hard to imagine a group
of regulators, judges, or legislators blithely expelling one of their members for corruption or bias or simple incompetence.
A more promising strategy is to recognize that government networks
can be sources of status for their members, which means that potential
members can be induced to regulate their behavior by the prospect of
inclusion. The power to control admission to membership in any particular regime or “club” is a powerful weapon. States that would join
the European Union, for instance, face a long list of demands, including speciﬁc types of market regulation, or deregulation, and systems of
safeguards for human rights, including the protection of ethnic minorities. The OECD, NATO, the Council of Europe, the OAU, and the
OAS all impose increasingly stiff membership requirements. Even the
Commonwealth stipulated that Cameroon must meet certain human
rights benchmarks as a condition of membership, as “admission to the
commonwealth” constitutes a form of “implicit endorsement” of the
government.124
Indeed, Abram and Antonia Chayes argue that governments actively seek to join international regulatory regimes that impose real
constraints on their freedom of action as an indication of status. To
maintain this status, governments will work hard to remain members in
good standing.125 The international regulatory regimes that Chayes and
Chayes describe are formal, treaty-based regimes composed of unitary
states. Nevertheless, the logic of their argument applies even more
forcefully to individual government ofﬁcials, who are likely to be the
direct recipients of the beneﬁt conferred.126
Consider the following examples. The current G-20 started as the
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G-22, quickly expanded to the G-33 due to the insistence of a number
of countries that their ministers be included, and was ﬁnally cut back to
the G-20.127 Russia fought to be included in the G-7, making it the
G-8, although ﬁnance ministers still meet as the G-7 alongside formal
G-8 meetings.128 It appears that the general desire for national prestige
is driving inclusion of speciﬁc ministers in these groups, but the desire
of individual ministers to be included could also lead them to pressure
their governments. And in either case, if one of the conditions of membership was evidence that the prospective member his or herself—regulator, judge, or legislator—met speciﬁed standards of behavior, the individual would have a strong incentive to meet these standards and the
government as a whole would have an incentive to help, or at least not
to hinder.
In other networks the current system is effectively automatic admission followed by exhortation to comply with network norms. The Organization of Supreme Courts of the Americas strongly endorses norms
of judicial independence among its members. The Commonwealth
Magistrates and Judges Association does the same, providing its members with moral support and examples of the professional norms they
collectively espouse. In an effort to support judicial independence
throughout the Commonwealth, particularly in the face of executive
interference in some member-states, the association has issued the Latimer House Guidelines for the Commonwealth on Parliamentary Supremacy and Judicial Independence.129 Lord Howell also argues that the
Commonwealth spreads practices of good governance by power of example.130 Unfortunately, as any parent knows, it’s not so easy.
Again, however, suppose that to gain admission a country’s legislators, regulators, or judges had to meet speciﬁed criteria and that if they
could not immediately, they would become candidate members for a
period of time, similar to EU candidate members or NATO’s partners
for peace. Other network members could serve as both trainers and
monitors, bolstering individual government ofﬁcials in the performance of their jobs. Even the presence of network members could help in
certain circumstances: Justice Richard Goldstone recounts that South
African judges under apartheid were more inclined to assert their inde-
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pendence from the government in the presence at their trials of judicial
observers from the American Bar Association.131
Further, if countries had to jump through these hoops to gain admission for their ofﬁcials to these networks, they might also be more inclined to respect the obligation then incumbent on those ofﬁcials to
live up to network norms while members. Networks could also develop
a disciplinary system providing for suspension of membership for severe
and demonstrable infractions. Such a system would only have impact,
however, if the value of membership, through status as much as services
provided, were already clear.
A major advantage of inducing compliance with norms of good governance through selective admission and discipline of individuals
members of government networks is the ability to target speciﬁc government institutions either for reform or reinforcement, regardless of
how their fellow government institutions are behaving. This exercise
of such targeted power holds the possibility of helping transitional
states stabilize and democratize by offering inducements and applying
pressure to some of their institutions, such as particular regulatory
agencies or the executive, while bolstering others, like the courts.
It avoids the pernicious problem of labeling an entire state “liberal,” or
“illiberal,” or “democratic,” or “undemocratic,” or even “rogue” or
“pariah.” Many citizens comprise a state, and many institutions a government. All desire inclusion and dislike exclusion, and each can be
individually subject to this power as circumstances warrant.

Generating Reasoned Solutions to Complex Problems
Government networks that are self-consciously constituted as mechanisms of global governance can inculcate habits of discussion as part of
a collective decision-making process. Networks that enforce network
norms through the mechanisms just discussed will create favorable
conditions for the emergence of a reasoned consensus on many problems. This process will produce better-quality decisions than are likely
to result from interest-based bargaining, adherence to prevailing polit-
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ical, economic, or social norms, or acquiescence to the will of the most
powerful state or states.
James Fearon argues that any group of people can have at least six
reasons to want “to discuss matters before making a collective decision.”132 To paraphrase his account, discussion in a group decision-making context can allow everyone involved: (1) to make a decision based
on more information both about one another’s preferences and about
the likely consequences of different decisions; (2) to pool their brainpower and think their way through a problem and brainstorm solutions
that no one member of the group could do on her own; (3) to ensure
that all of the solutions on the table satisfy basic criteria of public over
private interest;133 (4) to get members of the group to “buy in” to the solution ultimately adopted; (5) to spur the public engagement and hence
civic virtues of group members; and (6) to engage each individual’s inherent human ability “to compare and assess different reasons” for action,134 which itself will make the decision taken more legitimate.135
Fearon does not claim that these outcomes will result from every discussion. On the contrary, he is careful to identify a number of underlying conditions. For instance, members of a group are only likely to reveal private information about their own preferences in a discussion
when they perceive themselves to have largely convergent or at least
nonconﬂicting interests.136 And group discussion is only likely to overcome the “bounded rationality” of any one individual if the problem on
the table is sufﬁciently complex that pooling both knowledge and creativity is likely to result in a better solution. Similarly, the claim that
discussion can result in more public-spirited solutions than would otherwise obtain assumes that “the people in question have the motivation, or can be motivated, not to appear selﬁsh or self-interested.”137 Finally, the claim that discussion will help legitimate the decision
ultimately taken depends on two assumptions: that consensus is more
likely to emerge than dissensus, on average, and that the overall culture
or context is one “where people associate fair procedure with having
the opportunity to have their say.”138
If we assume that government networks are constituted as professional associations, where the profession involved is judging or legislating or making and implementing regulations; that their members sub-
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scribe to basic standards of professional competence and ethics; and ofﬁcials who do not measure up to these standards are not admitted, then
the conditions speciﬁed for fruitful discussion should obtain. To begin
with, we can assume that members’ interests are convergent enough
that they will reveal their actual preferences, as well as share information about the background or consequences of various decision options
on the table. We can also assume that they come together to grapple
with extremely complex problems.
Further, a common core of professionalism should motivate members of government networks not to appear overtly selﬁsh or self-interested in front of their professional peers. Imagine, for instance, the
Supreme Court justices of the United States and the judges of the European Court of Justice meeting to discuss a problem of transatlantic
judicial comity. It is difﬁcult to imagine judges on either side saying, in
Fearon’s words, “ ‘We don’t care what anyone else gets; we just want
more for ourselves.’ ”139 Finally, although the participants in government networks come from many different cultures with many different
assumptions about the sources of legitimacy, it is not unreasonable to
assume that where the basis of their association is public governance,
fair procedure must include an opportunity to be heard.
If Fearon favors discussion, German social scientist Thomas Risse
recommends argument. “Let’s Argue!” is the title of an article in which
he makes the case for argument as a mode of “truth-seeking” that permits actors in the international realm, as in domestic affairs, to achieve
desired outcomes through “communicative action.”140 Instead of a lowest–common denominator solution, in which all parties calculate their
interests and how best to pursue them in a particular negotiation, or a
norm-driven outcome, in which all parties ﬁgure out what is appropriate behavior given the rules or norms governing a particular context,
deliberation and argument hold open the possibility that one or more
parties will be persuaded to deﬁne their interests differently or to pursue them differently based on new information, new ideas, and new
points of view.141
Imagine a group of teenagers in which the oldest and the most sophisticated member of the group lights up a cigarette and offers her
pack around to other members. If the other teenagers are “rational cal-
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culators” following a “logic of consequentialism,” then each one should
calculate whether the future risk of dying is greater than the present
beneﬁt of looking cool.142 If the other teenagers are socialized actors
following a “logic of appropriateness,” which way they decide should
depend on prevailing social norms—whether ads featuring famous
models with cigarettes in their ears have turned the tide against Joe
Camel.143 Yet according to Risse, if the teenagers are “reasoners,” they
will pursue a “logic of arguing,”144 whereby they will seek “a mutual understanding based on reasoned consensus.”145 They will collectively
discuss what each member of the group knows about the long-term
risks of smoking, perhaps including examples of relatives or friends who
have died of cancer; they will invoke celebrity role models who do and
who do not smoke; they will argue about what they think is and is not
cool.
The debate may be heated, with different members expressing
strongly conﬂicting views, but the outcome, in this model, should reﬂect the side of the argument that ultimately has the most reasons in its
favor. Thus, on the side of smoking, some famous people still smoke
and some people still think it is cool. On the side against, smoking
causes cancer; many famous people do not smoke; it is smelly and dirty
and dumb-looking. The reasoned consensus? Don’t smoke.
Risse recognizes that “[n]on-hierarchical and networklike international institutions characterized by a high density of informal interactions” are most likely to produce a reasoned consensus.146 Equally important are situations in which participants in these networks are
uncertain of their interests or relatively ignorant about the problems
they face.147 Recall the constitutional judges exchanging decisions and
debating different approaches to human rights problems that they all
face in various forms, or the ﬁnance ministers trying to develop a code
of core principles to guide the reconstruction of shattered national ﬁnancial systems in the wake of the East Asian ﬁnancial crisis of 1998,
or the environmental regulators in INECE seeking to ﬁnd common
policies to address communal environmental problems.148 These are all
settings in which both discussion and argument are likely to elicit information, proposed solutions, and contending justiﬁcations that will
help produce a reasoned and legitimate consensus.
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These are also settings in which differences of material power are
minimized.149 The idealized version of this world is one in which the
“better argument” prevails, regardless of who makes it. In reality, such
an ideal is elusive, to say the least. Differences of power almost always
matter at some level. Nevertheless, just as the Canadian and the South
African constitutional courts have proved more inﬂuential than the
U.S. Supreme Court on many human rights issues, ofﬁcials searching
for solutions may be less concerned with the source of an argument
than with the merits of the argument itself.
Traditionally powerful actors may ﬁnd themselves surprised and
even entrapped by this dynamic. They may start out intending to use
rhetoric, to persuade others to follow their desired course while remaining impervious to changing their own minds. Yet elementary psychology teaches that those who would persuade others of their views
are likely to be most effective when they appear equally willing to be
persuaded of their listeners’ positions. Adopting such a psychological
posture, even if intended as a ruse, is likely to open both minds and
ears.
Risse provides a number of examples from the human rights arena in
which powerful government ofﬁcials seeking to deny human rights
abuses have gradually shifted positions through extensive dialogue
with human rights NGOs, in which declared acceptance of human
rights norms has gradually become real acceptance.150 The same dynamic is likely to operate regarding the acceptance of professional
norms in a variety of government networks.
For scholars such as Lani Guinier, the potential for such a two-way
exchange is the essence of “power with” rather than “power over”; a
model of power that holds enormous potential for creative synergies
and growth.151 From “power over” to “power with” is precisely the
transformation from hierarchy to network, from hard power to soft
power. Guinier’s ideal is that in wrestling to solve common problems,
parties do not have to ﬁnd solutions that rest on preexisting distributions of power, but can ﬁnd answers that give new powers to all of
them.
A ﬁnal important dimension of this kind of power is its dynamism.
Harking back to the concept of embracing uncertainty by continually
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experimenting and assessing the results, it becomes apparent that the
very tentativeness and informality of “rolling codes of best practices”
enhance their persuasiveness. Results are rarely ﬁxed for long; they are
instead presented and debated as the latest best answer. A network of
policymakers or regulators or judges thus becomes a rolling forum for
“communicative action,” generating ideas and prototypes that persuade only until a better one comes along.
So what does all this mean for world order? Government networks
that encourage and even require multilateral discussion prior to all decisions taken are likely to produce more creative, more reasoned, and
more legitimate solutions to many of the problems that members face.
Many problems will not be suitable for resolution in these forums:
problems involving vital national security interests, for instance, or
touching on issues of high domestic political sensitivity. Others will,
however: problems ranging from how best to balance the competing
constitutional demands of liberty and order; of how best to regulate online sales of securities over the Internet; of how to mesh antiterrorism
legislation to minimize loopholes but maximize national autonomy,
among others. In many of these cases, no one solution may prove “the
best” for all nations involved, but a set of preferred possibilities can
likely be identiﬁed. And even in those cases where contending interests are too strong to allow a reasoned outcome, present conﬂict can be
transformed into the stuff of future compromise.

Harnessing the Positive Power of Conﬂict
Within government networks, conﬂict—meaning the nonforcible
clash of interests—need not be a source of separation or a struggle for
lasting and deﬁnite dominance. Rather, it can be an engine of increased trust and ultimately cooperation. It is positive conﬂict. To say
it is positive does not mean that it is pretty or pleasant; it is still conﬂict. Yet in government networks that are self-consciously constituted
as mechanisms of global governance, that induce and enforce compliance with norms of good governance particular to the network through
socialization and selective membership, and that impose requirements
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of collective discussion as part of decision-making processes, the effects
of conﬂict can be positive over the long term, helping to strengthen the
networks themselves as structures of world order.
The very notion of positive conﬂict may seem an oxymoron, but
conﬂict in many domestic societies is seen as the motor of positive
change, as the engine of economic growth in the form of competition,
and as the lifeblood of politics. Conﬂict in the international arena, by
contrast, is worrisome because of the possibility, however distant, that
it could escalate into military conﬂict and the perception that, on a
zero-sum world, conﬂict will reduce overall welfare. Conﬂict between
states has thus traditionally been a problem to be avoided, mitigated,
and solved.
Here, then, is the paradox. Writing about “social conﬂicts as pillars
of democratic market societies,” Albert Hirschman underlines a point
made by the German sociologist Helmut Dubiel: “social conﬂicts
themselves produce the valuable ties that hold modern democratic societies together and lend them the strength and cohesion they need.”152
Hirschman reviews the long intellectual history of this idea, arguing
that, due to its paradoxical power, it is “reinvented with considerable
regularity” in literatures ranging from political philosophy to development studies.153
The same point can also be made closer to home. Quarrels among
family members are often sharper than disputes among friends, precisely because the depth of the relationship, and thus the diminished
likelihood of serious consequences, is taken for granted. The same paradox arises. Conﬂict can be most intense between individuals who are
closest to one another and who have myriad ties to cushion the blows,
as well as between those who are furthest apart and have no other afﬁliating ties or even a guarantee that they will see one another again. It
is in the center of the distribution, among those who have only some
ties, that actors will most likely seek to avoid conﬂict and its untempered dangers.
If conﬂict can be positive, however, it can also obviously still be
deeply negative. It can destroy social and political relationships as well
as deepen and improve them. Thus the task, as Hirschman presents it,
is to move beyond identiﬁcation of the phenomenon of positive con-
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ﬂict to an understanding of the conditions under which conﬂict is more
likely to act as a “glue [rather than] a solvent.”154 He claims that learning to “muddle through” a “steady diet” of conﬂicts in “pluralist market
societies” is more likely to be productive.155 The conﬂicts typical of
these societies, in his view, have three basic characteristics:
• They occur with considerable frequency and take on a great variety
of shapes.
• They are predominantly of the divisible type and therefore lend
themselves to compromise and to the art of bargaining.
• As a result of these two features, the compromises reached never
give rise to the idea or the illusion that they represent deﬁnitive
solutions.156

Conﬂicts of the “divisible type” refer to conﬂicts that are essentially
distributive, “conﬂicts over getting more or less” of something, as opposed to nondivisible “either/or” conﬂicts “that are characteristic of societies split among rival ethnic, linguistic, or religious lines.”157
The types of conﬂicts observable within government networks generally seem to ﬁt the “divisible” description. Consider, for instance, the
various conﬂicts described in chapter 2 among national courts and between national courts and supranational courts. National courts from
different countries frequently quarrel over which court should have jurisdiction over a transnational dispute, or which law should apply. Frequently the solution is to allow both courts to proceed with litigation
of some or all of the issues in dispute and to allow the litigants to race
to judgment. Alternatively, in relations between European national
courts and the ECJ, the balance of power is constantly shifting depending on which side is more assertive over a period of time or a series
of cases. In both contexts the relationship is best described as an ongoing tug of war rather than a search for deﬁnitive solutions.
In the regulatory arena, to take one prominent example, conﬂict between U.S. and EU regulators often makes headlines. The ﬁght over
approval of a proposed merger between Honeywell and General Electric, granted in the United States and then denied by the EU Commission, put antitrust regulators at direct loggerheads. Yet as the New York
Times pointed out in an editorial on the case, the prominence of the
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conﬂict should not be allowed to obscure the remarkable “record of cooperative relationship[s] on regulation” between European Union and
United States antitrust regulators.158 And in none of these areas, even
where cooperation is spottier with fewer tangible results, does conﬂict
suggest a broader rupture of relations.
Such empirical examples are anecdotal, though numerous. More systematic research is required, but we should expect to ﬁnd empirical
conﬁrmation of the predominance of positive conﬂict in government
networks precisely because of the preconditions that make such networks work in the ﬁrst place. As discussed in chapter 1, network relations depend on “reputation, trust, reciprocity and mutual interdependence.”159 Positive conﬂict can be understood as the corollary of
these characteristics. Trust, interdependence, and reciprocity do not
guarantee harmony, deﬁned as an absence of conﬂict, but they do facilitate cooperation, which means resolving conﬂict in a positive way.160
Mutual adjustment does not happen spontaneously; it is a result of conﬂict. It follows that in a form of governance, networks, that depends on
these characteristics, it is reasonable to assume that all conﬂict is positive conﬂict.
Yet what in fact does it mean to treat conﬂict as positive? How do we
actually understand conﬂict as a force for cohesion rather than disruption, at least over the long term? Here it is helpful to draw on insights
from the legal process school in American law.161 An emphasis on legal
process, rather than the decisions and rules generated by that process,
sees law as a tool more for managing conﬂict than resolving it.
Projecting some of the precepts of the legal process school into the
international arena, Abram and Antonia Chayes depict compliance
with international regulatory agreements as a process of “managing”
the problems that face countries seeking to comply with their obligations against various odds.162 Yet if law successfully manages conﬂicts,
then repeated conﬂicts should actually strengthen the legal order. The
process of managing each conﬂict will build strong transnational relationships, which in turn will generate the principles that ripen into
law.163
This next step is captured by Robert Cover’s concept of a “jurisgenerative process.”164 The procedures and substantive principles devel-
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oped over the course of repeated conﬂicts among the same or successive
actors take on precedential weight, both through learning processes
and the pragmatic necessity of building on experience. As they become
increasingly reﬁned, these procedures and principles are increasingly
likely to be codiﬁed in informal and increasingly formal ways. Indeed,
Harold Koh captures many of these features in his concept of transnational legal process, although he does not specify the underlying conditions that make it work.165
A ﬁnal dimension of positive conﬂict within transgovernmental
networks is the power of conﬂict to generate information. A frequent
source of conﬂict between regulatory ofﬁcials from different countries is
a failure to understand or to appreciate sufﬁciently the political constraints under which all regulators must operate. Thus, for instance, in
the ﬁghts between the European Union and the United States over issues such as the importation of bananas or hormone-treated beef, the
trade ofﬁcials on the frontlines of the conﬂict are likely often to be in
agreements about the applicable legal rules or the optimal course of action. Their views are, however, quite likely to be overruled in the domestic political process by powerful domestic interest groups. In this
context, a public conﬂict can clarify the positions of all the parties to
the dispute, giving each side a better understanding of the actual room
for maneuver in the strictly regulatory realm. Such public airings can
help the regulators themselves understand their counterparts as individuals acting in good faith, but often under constraints beyond their
control.
Understanding conﬂict as a positive force does not mean that it
should not be resolved. On the contrary, the process of resolving a conﬂict is what generates its positive effects. What this understanding of
conﬂict does mean is that conﬂict should not necessarily be avoided
or suppressed as a dangerous dimension of relations between states.
Within a disaggregated world order, conﬂict is an inevitable and natural part of transgovernmental relations, with all the attendant bumpiness and unpleasantness that recognition entails. Cooperation, understood as a process of mutual adjustment in the pursuit of common goals,
would be impossible without it.
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3. CONCLUSION
How do government networks contribute to world order? How do they
institutionalize cooperation and contain conﬂict sufﬁciently to allow
all nations and their peoples to achieve greater peace, prosperity, stewardship of the earth, and minimum standards of human dignity? In a
variety of actual and potential ways.
Government networks promote convergence of national law, regulations, and institutions in ways that facilitate the movement of people, goods, and money across borders; that assure a high and increasingly uniform level of protection of legal rights; and that guarantee the
cross-fertilization of ideas and approaches to common governance
problems. That cross-fertilization, in turn, may in some cases produce
competition among competing standards. It also makes possible informed divergence, where national regulators, legislators, or judges deliberately proclaim and preserve a national law, rule, principle, or tradition in the face of countervailing global trends.
Government networks also strengthen compliance with international rules and norms, both through vertical enforcement and information networks and by building governance capacity in countries that
have the will but not the means to comply. Those international rules
and norms are themselves efforts to achieve goals that will serve the
peoples of all nations and the planet they inhabit; government networks allow them to penetrate directly into the domestic political
sphere. Finally, government networks make it possible for national
government ofﬁcials of all kinds and from every nation to regulate by
information, permitting nations to adopt cooperative regulatory solutions that are much better suited to rapidly changing problems and the
need for decentralized solutions. They empower national government
ofﬁcials to empower the people they serve, giving them the information they need to help themselves from a global or regional database.
If we embraced government networks as the architecture of a new
world order, coexisting with and even inside traditional international
institutions, they could be even more effective. They could become
self-regulating networks, each with the mission of inducing and com-
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pelling its members to behave in accordance with “network norms”
that would reﬂect the highest standards of professional integrity and
competence for judges, regulators, legislators, ministers, and heads of
state. The networks would create a context in which reputation matters; they would also condition initial and continuing membership in
good standing on adherence to the norms.
At the same time, these networks, designed to double as professional
associations for government ofﬁcials, would bolster their members under pressure to depart from those norms by other branches of their governments, such as a court or a legislature in its efforts to resist political
pressures from the executive branch. Alternatively, in cases of postconﬂict reconstruction, these networks could help rebuild a country’s
institutions—judges helping judges, legislators helping legislators, regulators helping regulators with help that is not simply technical assistance and training, but ongoing participation in a network of fellow
government professionals with strong professional norms. Seeing states
and aiding them as aggregations of different government institutions,
at least for some purposes, will also help prevent labeling them inaccurately and potentially unfairly as illiberal, rogue, pariah, or simply
failed. It is speciﬁc government ofﬁcials and institutions that make the
decisions that may merit these labels, not the state as a whole.
Finally, government networks designed as structures of global governance would harness the power of discussion, debate, and even heated
conﬂict. Within a government network in which members had
achieved a degree of professional homogeneity, at least, members should
interact with sufﬁcient trust and conﬁdence in their underlying common interests to beneﬁt from the fruits of vigorous discussion and argument as part of a collective decision-making process. Discussion under
these conditions helps maximize the information available to the decision makers, generate new and better solutions than would be available
to any one member acting alone, and improve the legitimacy and likelihood of implementing the decision taken. Further, even where discussion produces protracted conﬂict, over time the resulting compromise, or even the decision simply to live with the disagreement,
becomes an engine of greater trust.
Government networks use both hard and soft power. They can har-
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ness the coercive power of national government ofﬁcials, but they also
operate through information, socialization, persuasion, deliberation,
and debate. They have as much power at their disposal as many national governments do and more power than many international institutions. They are also self-propelling in ways that reach out to the institutions of all states, regardless of the divisions imposed by more
traditional power, cultural, or ideological relations.
What is still missing from this order, however, is norms. Power
without norms is both dangerous and useless. It is dangerous because of
the risk of abuse. It is useless because it lacks purpose. The answer in
both cases is to harness power and to constrain it through norms. The
international order established by formal international law and international institutions operates according to many norms, established
and promulgated through written texts and solemn declarations.
The informal order of global government networks operates largely
without norms, or, at least, without explicit norms. To many, it also
seems like a secret, technocratic, unaccountable, and exclusive order.
The more power government networks exercise and the more effective
they can be, the more worrisome their ﬂaws. We turn now to the dark
side of a networked world order, or at least the perceived dark side, and
to an array of potential solutions.

SIX

A Just World Order

Only governments bear the political imprimatur that is
bestowed by political accountability. Neither multinational corporations nor international bureaucracies are
a substitute. Addressing the most complex challenges
posed by globalization requires the direct accountability
carried by the representatives of sovereign nations.
—Paul Martin, Prime Minister of Canada, former Canadian
Finance Minister and Chair of the G-201

A search for the architects of world order is a Pogo-like quest:
they are us. No hypothetical leaders or experts sit outside the world on
some Archimedean platform, able to design and implement new global
structures. Rather, heads of state, ministers, judges, legislators, heads of
international organizations, civic and corporate leaders, professors, and
pundits all make the choices and participate in the processes that design a blueprint of world order at any given moment and give it continually evolving substance.
Chapter 4 outlined the structure of a disaggregated world order
based on horizontal and vertical government networks coexisting with
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traditional international organizations. Chapter 5 described the mechanisms by which these networks can establish an effective world order—in their current form and in a reconstituted or newly constituted
and much more self-conscious form. Yet it is up to all of us to determine
the actual substance of the outcomes that such a world order achieves
and the ideals that it promotes. A feasible and effective world order is
not necessarily a desirable one. It must also be a just world order—or as
just as human aspiration and capacity can make it.
Many of the descriptions and visions put forward in the previous
chapters resonate more with the liberalism of progress than that of
fear.2 I have focused more on what could go right than what could go
wrong. Indeed, the very concept of “a new world order” has an inevitably utopian ring, but other observers of existing government networks, as well as critics of what they could become, have pointed out
plenty of problems. This chapter tries to address those problems. In addition, I advance a set of my own prescriptions aimed at ensuring that
a networked world order is as inclusive, tolerant, respectful, and decentralized as possible.

1. PROBLEMS WITH GOVERNMENT NETWORKS
Critiques of government networks come from many different directions. Some are based on perception more than fact; some apply to
certain kinds of government networks more than others. Thus, for instance, fears that harmonization networks are circumventing democratic input into rule making, discussed below, do not seem to have
much bearing on information networks of regulators, judges, or legislators. More surprisingly, perhaps, even information networks have
their detractors. Each of these different categories, of course, also
holds many different networks, with different members and activities.
Thus a grounded, systematic critique of “government networks” in
general, or any speciﬁc category of networks, is difﬁcult to mount at
this stage.
A frequent and easy charge is “lack of accountability.” Yet this
claim highlights another difﬁculty with criticisms of government net-
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works, and with ﬁguring out how to respond to those criticisms. Accountability to whom? (Even assuming we know what “accountability” means in these circumstances.) Government networks are largely
composed of national government ofﬁcials, interacting either with
each other, or, less frequently, with their supranational counterparts.
Those national ofﬁcials are responsible to national constituencies for
their domestic, and, as we shall see, their transgovernmental activities. At the same time, taken all together, government networks constitute a global governance system, which must somehow be accountable to the global community as a whole, comprising both states and
individuals whose collective interests stem from a common humanity.
Yet what may be desirable from a national point of view in terms of
serving a particular set of interests may be highly problematic from a
global point of view; conversely, positing and serving “global” interests can undercut or contravene speciﬁc national interests. In the listing of speciﬁc problems to follow, several have both a global and a national dimension.
We will return to these issues after discussing speciﬁc problems that
have been raised by critics, but a ﬁnal caveat is in order. Always present, whether explicit or not, is the problem of power. From a national
perspective, the subtext of many critiques is the ways in which expanding the ambit of governance processes beyond national borders—
even processes of gathering information and brainstorming about problems—changes a particular domestic political balance of power. From a
global perspective, the perennial and unavoidable problem is stark
asymmetries of power among different nations. It is worth remembering at the outset, however, that these problems are by no means limited
to government networks. Those who would keep domestic borders hermetically sealed must contend with the far larger phenomenon of globalization. And those who would equalize the distribution of power
across nations must grapple with the tremendous asymmetries built
into our current world order, from the existence of permanent members
on the UN Security Council to weighted voting in the IMF and the
World Bank.
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A Global Technocracy
Perhaps the most frequent charge against government networks is that
they are networks of technocrats—unelected regulators and judges who
share a common functional outlook on the world but who do not respond to the social, economic, and political concerns of ordinary citizens. Antonio Perez, for instance, accuses government networks of
adopting “Platonic Guardianship as a mode of transnational governance,” an open “move toward technocratic elitism.”3 The afﬁnity and
even solidarity felt among central bankers, securities regulators, antitrust ofﬁcials, environmental regulators, and judges, in this view, socialize them to believe that deeply political trade-offs are value-neutral
choices based on “objective” expertise. To allow these ofﬁcials to come
together off-shore, free from the usual mandated intrusions of public
representatives and private interest groups in their decision-making
process, is to allow them to escape politics.
A related concern is a lack of transparency, generally. According to
Philip Alston, the rise of government networks “suggests a move away
from arenas of relative transparency into the back rooms and the bypassing of the national political arenas to which the United States and
other proponents of the importance of healthy democratic institutions
attach so much importance.”4 Sol Picciotto agrees: “A chronic lack of
legitimacy plagues direct international contacts at the sub-state level
among national ofﬁcials and administrators.”5 He attributes this lack of
legitimacy to the informality and conﬁdentiality of such contacts, precisely the attributes that make them so attractive to the participants.6
The most frequent example of alleged global technocracy at work is
the Basel Committee’s adoption and enforcement of capital adequacy
requirements (the Basel Capital Accords) among its members. Some
experts have argued that these requirements ultimately contributed to
a global recession.7 Jonathan Macey argues that the Accords were an
effort by the regulators themselves to “protect their autonomy in the
face of international competition,” and that, for the Japanese in particular, they “represented a hands-tying strategy” that allowed “the Japanese bureaucrats . . . to collude with bureaucrats from other countries
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in order to obtain more discretionary regulatory authority.”8 Yet central
bankers are supposed to be domestically independent in many political
systems; they are deliberately insulated from the direct political
process. Indeed, as with courts, being perceived as “political” undermines, rather than bolsters, their legitimacy. Why, in an increasingly
global economy, should they be more politically constrained when coordinating policy with their foreign counterparts?
In any event, a subsequent effort to adopt similar regulations by the
Basel Committee failed, as did efforts to adopt common securities regulations by the IOSCO Technical Committee. Overall, fears of an international cabal of some kind, secretly meeting and making rules, are
hard to sustain on the facts. On the other hand, one of the intentions
of this study is to point out ways in which some government networks
could at least potentially exercise an actual rule-making capacity such
that the rules they make would be directly enforceable by the members
of the network themselves, without any other domestic or global political input. Concerns about unchecked technocratic rule-making authority could thus be more justiﬁed in the future.
The standard response to concerns about technocracy is to increase
transparency. Yet transparency can make the network even more accessible to sectoral interest pressures, leading to ‘overpoliticization’ in
the form of distorted representation of speciﬁc domestic or international preferences. At the same time, government networks can pose
the problem of not knowing enough about who is making decisions and
when they are being made to have meaningful input into them. As
Joseph Weiler observes with regard to charges of a democracy deﬁcit
within the European Union, “Transparency and access to documents
are often invoked as a possible remedy to this issue. But if you do not
know what is going on, which documents will you ask to see?”9
Another frequent prescription to counter technocratic tendencies is
to link government networks with broader policy networks of NGOs
and corporations. The point here is not simply to put technocratic government ofﬁcials into greater contact with activists from different constituencies. It is also to change the context of their decision making.
Even if the outcome of their deliberations with one another is a set of
codes of conduct or best practices, compilations without any formal au-
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thority, the technical consensus represented may be worrisome. It is
unlikely that the formulators of these codes have been challenged by
consumers, environmentalists, or labor, on the one hand, or by corporate and ﬁnancial interests, on the other. By re-politicizing the decision-making process, at least to a degree, regulators have learned to
question their own professional consensus and deliberate over the best
collective solution, taking a much wider range of interests into
account.
These charges of technocracy and lack of transparency are from the
global perspective, mounted largely by international lawyers who seek
to ensure the fairness and responsiveness of any system of global governance. Secret colloquies of technocrats, in this view, contrast unfavorably with the open, one-state–one-vote negotiations and voting systems of many actual or envisioned international organizations. Again,
concerns about inequalities of power are a critical part of this equation;
shifting authority to technocrats means privileging the views of those
nations that have technocrats—inevitably the most developed nations.
Yet as the next section demonstrates, these concerns resonate also with
weaker and nonexpert constituencies within nations.

Distortion of National Political Processes
Click on the website of the U.S. public interest organization Public
Citizen.10 The left side lists buttons identifying the issue areas that are
of speciﬁc concern to the organization. They include “Fast Track,
WTO, NAFTA, China,” and “Harmonization.” Click on harmonization and read on. Here is the deﬁnition of what harmonization is and
why the American public should be concerned about it: “Harmonization is the name given to the effort by industry to replace the variety of
product standards and other regulatory policies adopted by nations in
favor of uniform global standards.”11
Public Citizen blames international trade regimes such as NAFTA
and the WTO for a major boost in harmonization efforts, arguing that
they “require or encourage” national governments either to harmonize
standards or recognize foreign government standards as equivalent to
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their own.12 This substantive commitment is implemented through the
establishment of “an ever-increasing number of committees and working groups to implement the harmonization mandate.”13
The problem with all these efforts, from Public Citizen’s perspective,
is that most of these working groups are industry-dominated, do not
provide an opportunity for input by interested individuals or potentially affected communities, and generally conduct their operations behind closed doors. Yet, under current trade rules, these standard-setting
processes can directly affect our national, state, and local policies.14
An immediate solution is to alert the public to what is happening.
And indeed, Public Citizen publishes “Harmonization Alert,” a newsletter available in print and on line that “seeks to promote open and
accountable policy-making relating to public health, natural resources,
consumer safety, and economic justice standards in an era of globalization.”15 It posts notice of proposed changes to U.S. regulations, comment periods, and important meeting dates and times. The aim is to
increase the transparency of the harmonization process and make “otherwise obscure information” available to the public, in the hope ”that
more citizens, groups and organizations will get involved and have an
impact on global standard-setting.”16 Scholars such as Sidney Shapiro
are also beginning to alert administrative lawyers to the worrisome side
of harmonization efforts.17
Over the longer term, public activists must seek to extend U.S. domestic procedural guarantees to transgovernmental activity. Public
Citizen paints a relatively rosy view of the requirements of U.S. administrative law, noting that “U.S. policy-making must be conducted
‘on the record,’ with a publicly accessible docket, under laws such as
the federal Administrative Procedure Act.” Other U.S. statutes, such
as the Federal Advisory Committee Act, “[require] balanced representation on and open operations of government advisory committees.”18
On the international side, however, agency adherence to the U.S domestic procedures for notice, balance, openness, and public input has
been spotty at best. U.S. federal agencies follow different procedures for
involving the public in their international harmonization negotiations
and make differing amounts of information available to the public at
different stages.19
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The natural response is thus to “apply the due process and participation requirements of existing U.S. laws, such as the Administrative
Procedure Act, Freedom of Information Act, and Federal Advisory
Committee Act, to all international harmonization activities.”20 In
practice, this means requiring regulators seeking to develop U.S. positions at harmonization talks or considering proposals from foreign regulators to create a record of all their actions; this record would then be
subject to notice-and-comment rule making, allowing all interested
members of the public full input.21 The resulting agency action would
presumably also be subject to judicial review by U.S. courts.
At ﬁrst glance, concern over harmonization arises primarily from the
goal of harmonizing regulations, with the resulting danger of “leveling
down” the protections for public health, the environment, consumer
safety, and other areas, but it’s also the process. The idea of regulators
meeting behind closed doors, without input from a wide variety of interested public groups at a time when they can still have impact on the
discussion and the outcome, is deeply worrying in itself. Knowing that
they are just exchanging information about common problems or providing technical assistance to one another will trigger less immediate
alarm than knowing that they are actively engaged in harmonizing national regulations. Yet to the extent that the deeper concern is that
regulators in a particular issue area are operating on a technocratic,
professional set of assumptions that do not take into account other perspectives, interests, and politics, transgovernmental regulatory interaction of any kind is likely to prompt demands for more public participation, or at least sufﬁcient transparency to allow interested groups to
decide for themselves whether they want to have input.
Unlike the old “clubs” of ministers, deputy ministers, or even working ofﬁcials within international organizations such as the IMF, NATO,
and GATT, today the individuals involved are domestic regulators,
public servants who are charged with formulating and implementing
rules on a host of issues that have an everyday impact on ordinary citizens and that are thus ordinarily subject to a host of rules designed to
enhance public scrutiny. Their foreign activity is an extension of their
domestic activity, rather than occurring in a separate and distinct “international” sphere created to address “international” problems. Critics
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thus argue that these ofﬁcials should be subject to the same restraints
abroad as at home.

Unrepresentative Input into Global Political Processes
Another group of critics is less worried about existing government networks as described here, but rather about the larger phenomenon of
“global policy networks” or “global issue networks”—networks of all individuals, groups, and organizations, governmental and nongovernmental, interested in a particular set of issues. The UN Secretary General, a vice president of the World Bank, and numerous scholars have
championed these networks as optimal mechanisms of global governance.22 And, as just noted, these wider networks are often invoked as
the solution to the problem of technocracy with pure government networks. Still, the problem that immediately arises is how to separate out
the structures of government from the much more amorphous webs of
governance.
According to Martin Shapiro, the shift from government to governance marks “a signiﬁcant erosion of the boundaries separating what
lies inside a government and its administration and what lies outside
them.”23 The result is to advantage “experts and enthusiasts,” the two
groups outside government that have the greatest incentive and desire
to participate in governance processes but who are not representative
of the larger polity.24 From this perspective, relatively neutral government ofﬁcials who are aware of the larger social trade-offs surrounding
decision making on a particular issue will produce more democratic
outcomes than decisions shaped primarily by deeply interested private
citizens—even those acting with substantial knowledge of the issue
and the best of intentions.
Instead of celebrating governance without government, critics like
Shapiro argue for exactly the opposite: bringing government back into
governance. Networks of government ofﬁcials should become more
readily distinguishable from the plethora of private actors that surround them—even from private actors purportedly acting in the public
interest. The merging and blurring of lines of authority are ultimately
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likely to blur the distinction between public legitimacy and private
power.
From this perspective, the question is how to raise the proﬁle of government networks as networks within broader policy networks. Identiﬁable government ofﬁcials must be responsible for ultimate decisions
on the same kinds of questions that they would decide in their home
countries, as well as for new kinds of decisions about best practices,
codes of conduct, and the coordination of resources in the service of
common problems. Determining and making clear who has the authority to make ﬁnal decisions will also help regularize input into those
decisions, preserving the contributions of the myriad private actors
currently involved, but also creating more established channels of
participation.

Unrepresentative Input into National Judicial Decision Making
How troubling is it that judges draw on the decisions of foreign and international courts as part of their deliberations on how to decide a domestic case? As discussed in chapter 2, U.S. Supreme Court justices differ over this question, quite heatedly. Should we leave it to them to
resolve? Should Congress take a hand? Should the solicitor general, as
the President’s top advocate, take a position in arguments before the
Court?
According to a former justice of the Supreme Judicial Court of Massachusetts, Charles Fried, drawing on foreign decisions could change
the course of American law. Fried writes thoughtfully on the difference
between scholarship and adjudication, noting that rejection of comparative analysis on the part of scholars “would seem philistine indeed,” but is not necessarily so on the part of judges.25 Judges must hand
down answers, constrained by a conﬁned set of sources. Thus, Fried
writes, in reference to the debate between Justice Breyer and Justice
Scalia in the Printz case:
Justice Breyer’s remarks on comparative constitutional law, if they had
appeared in a law review article, would have been quite unremark-
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able. . . . As part of a judicial opinion, they were altogether remarkable.
Why should that be? The reason is that if Justice Breyer’s insertion into
the case of comparative constitutional law materials had gone unchallenged, it would have been a step towards legitimizing their use as points
of departure in constitutional argumentation.26

If Breyer had succeeded, Fried continues, his recommendation would
have been “something more than just a proposal or a good idea. It
would have introduced a whole new range of materials to the texts,
precedents, and doctrines from which the Herculean task of constructing judgments in particular cases proceeds.”27 By way of example, Fried
points to the signiﬁcance of allowing judges to cite sources other than
pure case law, such as scientiﬁc reports, policy analyses, and other nonlegal materials. Expanding a judge’s universe of information will expand the range of considerations she thinks is relevant to a decision.
Expanding the range of considerations, in turn, makes it possible to
make a wider range of arguments for or against a particular decision.
Thus, for instance, when Justice Ruth Bader Ginsburg faces a decision under U.S. law on the constitutionality of afﬁrmative action, she
ﬁnds it valuable to look to the Indian experience as well as the U.S.
experience.28 Knowing the Indian experience gives her a different perspective on the problems that U.S. institutions may encounter with afﬁrmative action programs, it also gives her a wider sense of the available options. Yet is the Indian experience really relevant to the United
States? The enormous differences between the two countries raise the
possibility—indeed the likelihood—that the same policy initiatives
will have completely different results. More fundamentally, though,
does democracy imply the right to make our own mistakes?
To a group of professional academics, framing the question this way
seems radically anti-intellectual, but to politicians, and the citizens
they represent, the critical issue may be controlling the inputs into a
particular political process—including judicial deliberation—so as to
be able to control or at least manage the output. The problem, from
this perspective, is not so much a lack of good ideas, which could be
remedied by looking to other countries, but the underlying battle of interests that informs any policy choice. Allowing judges, regulators, and
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even legislators to inject new options into any policy debate by reference to the experience of other countries, and even to legitimate them
based on that experience, makes the entire political process much
harder to manage.
Similar concerns have been expressed outside the United States.
Christopher McCrudden documents debates about the appropriateness
of drawing on foreign judicial decisions in Israel, Singapore, South
Africa, Australia, and Hong Kong.29 A principal concern in these debates is arbitrariness in choosing when to pay attention to foreign law
and when to ignore it, as well as in deciding which foreign courts to pay
attention to. Yash Ghai reports from Hong Kong that “the approach to
the use of foreign cases is not very consistent; they are invoked when
they support the position preferred by the court, otherwise they are dismissed as irrelevant.”30 In some ways this critique is analogous to
Macey’s charge that Japanese banking regulators used the Basel Accords to bolster their domestic legitimacy and hence autonomy; judges
can point selectively to foreign authorities to strengthen their arguments. Yet the response in the judicial context would be to require a
high court to set forth a certain philosophy and even methodology
about when and how it is appropriate to canvass foreign decisions,
which could in turn give rise to precisely the systematic expansion of
legitimate legal sources that Fried worries about.

The Ineradicability of Power
A ﬁnal problem is the way in which government networks either replicate or even magnify asymmetries of power in the existing international system. Some government networks represent exclusive preserves of ofﬁcials from the most economically developed, and hence
powerful, nations. The Basel Committee—with its membership of Belgium, Canada, France, Germany, Great Britain, Italy, Japan, Luxembourg, the Netherlands, Sweden, Switzerland, and the United States—
is again a prime example. Similarly, the Technical Committee of
IOSCO, where most of the important work is done, is composed of a
fairly predictable group of nations with well-developed securities mar-
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kets.31 If such networks are to form the infrastructure for a networked
world order, they must be given incentives to expand their membership
in meaningful ways, inviting in government ofﬁcials from poorer, less
powerful, and often marginalized countries as genuine participants
rather than largely passive observers.
Supporters of government networks as mechanisms of global governance are well aware of this problem. Lord Howell celebrates the
Commonwealth over institutions such as the OECD for its greater inclusiveness. The OECD, he writes, “lacks an obvious and centrally
valuable feature of the Commonwealth—namely, its scope for bringing
together and giving a common voice to both richer and poorer, developed and developing societies.”32 Greater inclusiveness also drives former Canadian Finance Minister Paul Martin’s insistence on using the
G-20 instead of the G-7. The “breadth of [the G-20’s] membership is
crucial,” he writes, “for we have learned a fundamental truth about
policies to promote development: they will work only if the developing
countries and emerging markets help shape them, because inclusiveness lies at the heart of legitimacy and effectiveness.” And the G-20 is
inclusive. Nations at all phases of development are at the G-20 table—
and no one side of it is dictating to another.33
If “global government networks” are in fact only partial government
networks, they will ultimately fail. They cannot address the world’s
problems, or even what appear to be only regional problems, as members of an exclusive club. This point is problematic for the members of
some current networks, at least to the extent that one of the major intuitive advantages of networking over more formal international institutions is the ability to engage selectively with other like-minded governments in pondering hard problems rather than enduring the tedious
procedural formalities of global deliberation. If all government networks were to become mini-UNs in different substantive areas, little
would be gained. Yet as the example of the Commonwealth and APEC
demonstrate, it is possible to have much more inclusive government
networks without formalizing procedures.
From the perspective of weaker countries, however, being included
does not solve the problem of power. On the contrary, as discussed extensively in the last chapter, ofﬁcials—regulators, judges, legislators—
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are simply subject to the soft power of the strongest members of the
network. Even training, information, and assistance that they seek out
is likely to push them steadily toward convergence with both the substance and style of more developed countries in any particular subject
area, from constitutional rights to utilities regulation. Having a voice
in collective discussions is better than being silenced by exclusion, but
it does not guarantee that you will be heard.
The substance and strength of this critique must be appreciated in
context. First, as discussed in the last chapter, the same factors that
press toward convergence can inform a considered position of divergence for any particular country. Second, countries may converge toward multiple standards, as in competition policy. Third, it is possible
for groups of weaker countries to band together and form “counternetworks,” as a group of Southern African countries have done in the area
of securities regulation. Fourth, as is evident in the judicial arena, the
most inﬂuential national government institutions are not always from
the most powerful countries, but rather from countries that themselves
have had reason to canvass the positions of their fellow nations and develop a nuanced synthesis.
A ﬁnal question in terms of power relations is whether weaker countries have more inﬂuence in governance mechanisms based on information exchange, discussion, and deliberation than in those based on
weighted voting. Formal international institutions, with their various
voting systems, will continue to exist alongside government networks;
powerful nations will continue to have uneasy relationships with such
institutions. Strong nations will continue to dictate terms to weaker
nations in international institutions. And, indeed, the more likely it is
that vertical networks will exist to ensure direct enforcement by national ofﬁcials of the agreements that result from those negotiations,
the more careful strong nations will be about what they agree to.
In such a world, with a global lattice of government networks will
weaker nations be better or worse off? Where possibilities of genuine
learning exist, representatives of even the world’s most powerful nations are likely to be surprised by what they do not know or have not
thought of. Further, of course, as in the United States’ relations with
the European Union over forty-ﬁve years, and the U.S. Supreme
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Court’s relations with many newer constitutional courts, successful
mentoring can often produce students who turn the tables on their
teachers. And individual government ofﬁcials could be strengthened
through these networks in their efforts to improve the governance of
their entire country, ultimately strengthening its global position. These
are the kind of factors that must be weighed in assessing the balance of
power in a disaggregated world order.

2. A MENU OF POTENTIAL SOLUTIONS
The critics of government networks are themselves a diverse lot, criticizing a diverse phenomenon for a variety of different faults. If one
group sees government without politics, another worries that the “politics” sought to be introduced are likely to be selective and distorted.
Still others, largely approving of government networks as a form of
governance, charge them with too much selectivity in choosing their
members. And all these perceived problems take on a different cast
when the vantage point is a particular national polity versus a hypothetical global community.
Ultimately, policymakers who wish to respond seriously to these various problems will have to formulate a solution on a case-by-case basis,
after conducting more systematic research to verify the substance and
the scope of each problem across different government networks. Yet
even at this level of generality, it is possible to put forward some broader
proposals. The starting point should be simply to recognize government
networks as a prime form of global governance, equivalent in importance and effectiveness to traditional international organizations.
If we think of national government ofﬁcials as performing governmental functions at the global or regional level, then we must hold
them to the same standards and expectations that we impose on domestic government ofﬁcials. We must stop thinking of their relationships with their foreign counterparts as marginal or interstitial, or of
their meetings as mere junkets or talking shops. When government ofﬁcials interact across borders—whether judges, regulators, chief execu-
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tives and their top ministers, or legislators—the forum may be informal, but the substance is governmental.
We can begin by reconceiving the responsibilities of all national ofﬁcials as including both a national and a transgovernmental component, such that they must all perform a dual function. That simple conceptual shift will prompt debate about what those responsibilities
should actually be and how their performance should be monitored.
Second is to make transgovernmental activity as visible as possible to
legislators, interest groups, and ordinary citizens. Third is to ensure that
government networks link legislators across borders as much as they do
regulators and judges, to ensure that all three branches of government,
with their relative strengths and weaknesses, are represented. Fourth is
to use government networks as the spines of larger policy networks,
helping to mobilize transnational society but at the same time remaining identiﬁably distinct from nongovernmental actors. Fifth is a grabbag of different domestic policy decisions and arrangements that express the views of particular polities on questions ranging from the
legitimacy of consulting and citing foreign judicial decisions to the acceptability of autonomous rule-making capacity in regulatory networks.

Dual Function, Dual Accountability?
In a representative democracy, regulators, judges, and legislators are
held accountable for the job they do within national borders. Diplomats, on the other hand, are held accountable for the state of the nation’s foreign relations—a job that can only be done across borders.
The ﬁrst step toward ensuring that transgovernmental networks are
subject to at least the same checks and balances as national ofﬁcials
acting within national territory is understanding that henceforth all
domestic ofﬁcials work both within and across borders. It must be assumed that they will come to know and interact with their foreign
counterparts in the same way that they would know their state or
provincial counterparts in domestic federal systems.
Further, understanding “domestic” issues in a regional or global con-
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text must become part of doing a good job. Increasingly, the optimal
solutions to these issues will depend on what is happening abroad, and
the solutions to foreign issues, in corresponding measure, by what is
happening at home. Consulting with foreign counterparts would thus
become part of basic competence in carrying out routine domestic
functions. To take an example close to home, suppose that the members of Congress sitting on the Senate and House agriculture committees need to keep track not only of foreign agricultural subsidies and
import barriers, but also of the movements of migrant agricultural
workers from all over Latin America. This is hardly a far-fetched scenario. What would be unusual, however, is that rather than approach
lawmaking in these areas unilaterally, the members of these committees would exchange information with their counterpart legislators in
the relevant foreign countries, and even coordinate policy initiatives
or explore potential synergies or bargains.
Full-ﬂedged international agreements would still have to be struck
by chief executives and ratiﬁed by the full legislatures as speciﬁed under domestic law, but the legislators themselves would be much more
involved in the process with their foreign counterparts. Regulators of all
kinds, from health to education to the environment, would conduct
their own foreign relations, subject to some kind of domestic interagency process that accepted this phenomenon but nevertheless attempted to aggregate interests. Prosecutors, judges, and law enforcement agents of all kinds would work actively with their foreign
counterparts on problems requiring multiple coordinated initiatives
across borders.
This concept of dual function would make it far easier for organizations like Public Citizen to mobilize ordinary Americans to understand
that their government ofﬁcials may well be playing on a larger global or
regional playing ﬁeld and to monitor their activities. These ofﬁcials
may have two faces, internal and external, but they still have only one
audience. It would also make it more possible for critics like Martin
Shapiro to realistically insist that government ofﬁcials be held separately accountable for their activities in larger “policy networks.”
Dual function thus does not imply dual accountability. Yet in a fullﬂedged disaggregated world order, national government ofﬁcials would
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simultaneously be representatives of their national government and
participants in a larger global or regional institution. Here again is an
essential difference between the conception of a disaggregated world
order and various traditional conceptions that focus on international
institutions. In the traditional view, two sets of government ofﬁcials—
one national and one international—perform the same functions at
different levels of governance, like state and federal governments in
federal systems. In a pure disaggregated view, one set of government ofﬁcials operates at both the national and the global-regional levels, performing a set of interrelated functions, but these ofﬁcials would have to
represent both national and global interests, at least to the same degree
that heads of state and foreign ministers now do in conducting international negotiations and delegating responsibility to formal international institutions.
What would this mean in practice? Since September 11, it has not
been hard to convince Americans in even the smallest communities
what citizens of other countries have felt for decades: it is impossible to
shut ourselves off from the world. Parents who adopt a foreign child;
merchants who import and export goods; immigrants who maintain
ties to their home communities; migrants and the employers who depend on them; labor, human rights, and environmental activists; educators who must teach children from different cultures speaking different languages—no corner of once “local” life is immune. The ties that
bind a society together, that can weave a community into being, are increasingly transnational.
These are the clichés of globalization. But by changing individual
lives, they ultimately change the character of communities. More gradually still, they change the nature of polities—the constituencies that
government ofﬁcials must represent and serve. Foreign citizens need
not vote to be represented. For instance, if Romania shuts down its
adoption services; if wages rise in China; if India makes it easier to remit money earned abroad; if Mexico’s standard of health declines; if
ﬁres destroying the rain forest increase levels of carbon dioxide globally—the impact will ultimately be felt in a U.S. community in a way
that is likely to cause U.S. voters to demand a government response.
It is still a leap, however, from the point that U.S. government rep-
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resentatives, in every branch, must take account of international events,
trends, and interests to represent their constituents adequately to the
argument that they should also see themselves as representing a larger
transnational or even global constituency. Under the U.S. Constitution, our senators and representatives represent their state or district
to ensure that the voices of their particular constituents are heard in
the larger debate, but they are also expected to understand and safeguard the larger public interests of the nation as a whole, of which their
constituents are part. If that whole should founder, the parts cannot
survive.
A similar integration of national and global interests would have to
take place, although much less formal and complete. In a true world
government, representatives would be elected to some kind of global
legislature from every nation. They would represent the citizens from
their nation in a collective effort to make rules and set policy for the
world. Invariably, such global parliamentarians would have to sort out
the respective weights of their national interest and the global public
interest. The larger backdrop for this exercise would be the deep understanding on the part of all peoples and their leaders that without
a collaborative effort to resolve collective problems, we would all be
imperiled.
A networked world order rejects such a formal, top-down, and inevitably centralized approach to global governance. National governments and national government ofﬁcials must remain the primary focus
of political loyalty and the primary actors on the global stage. If, however, they are to be actors in national and global policymaking simultaneously, ofﬁcials would have to be able to think at once in terms of
the national and the global interest and to sort out the relative priorities of the two on a case-by-case basis. A national environmental regulator would have to be able to push for a set of global environmental
restrictions that do not unduly burden her national constituents, while
at the same time making the case for those restrictions to her constituents. And at times she might have to agree to restrictions that would
be considerably tighter than her constituents wanted to get an agreement that advanced the collective interests of all nations.
In short, to avoid global government, national government ofﬁcials
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will have to learn to think globally. Following the old Roman god of
gates and doors, or beginnings and endings, they must become Janusfaced, with one face pointing forward and the other backwards. In this
case, however, one face must look inward and the other outward, translating quickly and smoothly from the domestic to the international
sphere.

Making Government Networks Visible
In a true world government, government activity would take place in
formal, physical institutions sited in the “world’s capitol,” or perhaps
capitols. These institutions would be the focus of monitors and lobbyists, as now occurs in Washington, London, Tokyo, New Delhi, Beijing, or Brussels. They would also physically deﬁne the “public sphere,”
within which actors must “regularly and routinely explain and justify
their behavior.”34 John Rawls constructed an entire political philosophy on this principle, relying on the value of “public reason,” but public reason cannot exist without public space, whether real or virtual.35
To create a public sphere for the operation of government networks,
we must try to achieve two distinct goals. First is making clear where
exactly processes of governance are taking place. The space must be
the equivalent of a physical site, for symbolic and practical reasons. We
must replace the image of shadowy networks making “offshore” decisions with an actual vision of regularized governance processes in accessible places.
Second, we must create a space in which individual citizens can ﬁgure out what is actually happening. The buzzword response to accountability concerns has been “transparency.” Make everything open and
accessible, at every level of governance. The decentralization of governance, however, makes this an increasingly less satisfying response.
Consider, for instance, the plethora of networks in the European Union.
Having access to minutes of countless meetings and records of complex
decision processes threatens overload more than promising oversight.
A partial answer to both these problems may be to create virtual
space. It is possible to centralize information on a website that is the
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global equivalent of the massive carved buildings that host national departments of justice, treasury, defense, and social services. At the same
time, this website would be linked to as many different national websites in the particular issue area as possible. Thus a citizen of any country seeking to learn about policymaking in any particular area could
start at either a national website or the global website, each of which
would send her to the other.
This is not a fantasy. Examples already exist. The website of the IMF
offers links to the websites of national central banks and ﬁnance ministries and provides relevant articles and policy positions relating to
each country’s relationship with the IMF.36 The Canadian government
has created an innovative inward- and outward-looking portal: citizens
can access local (provincial) government sites and, via the Department
of Foreign Affairs website, also obtain information on, and links to,
other countries and international organizations, like the European
Union, the OAS, or APEC.37 On the EU website, the EUR-Lex project
is a “ﬁrst step” aimed at “bringing together the whole body of EU ofﬁcial acts for consultation.” Citizens of member-states and other interested individuals can review the European Union’s ofﬁcial journal;
treaties; legislation (both acts that are in force and those in preparation); case law; parliamentary questions; and documents of public
interest.38 Clicking on “legislation in preparation” produces a page entitled “pre-lex,” which allows a viewer to see a host of commission proposals, records of parliamentary activity, and council documents. It
also offers a speciﬁc guide to “monitoring the decision-making process
between institutions.”
Virtual public spaces also are emerging around international judicial
bodies. The website for the ICC, whose enabling statute entered into
force on 1 July 2002, provides valuable information on the functions of
the Court; the ratiﬁcation status of individual countries who have
signed the treaty; press releases; the work of the Preparatory Commission; as well as the text of the Rome Statute itself and related documents. The site also provides links to the International Law Commission; the International Court of Justice; the International Criminal
Tribunals for Rwanda and the Former Yugoslavia; as well as to the
United Nation’s international law page.39 It is not hard to imagine fur-
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ther links to national constitutional courts, particularly to their criminal law decisions.
Linking national governments in virtual space and providing a central forum for citizens and groups from all countries would at least help
convince ofﬁcials operating in transgovernmental networks that they
are under scrutiny and that in at least some circumstances they must
justify their actions. That requirement sets in motion the process of
dialogue between the holders and the subjects of power that can both
articulate and resolve problems. More broadly, the creation of even a
virtual public sphere would be a principal mechanism for placing government networks in the context of broader policy frameworks, which
is likely to mean a renewed exposure to the messy demands of interestgroup politics. In this space, regulators could no longer advance speciﬁc, national preferences within groups of more-or-less like-minded
colleagues; rather, they would have to defend their positions and proposals within the broader context of other competing interests, advanced by government ofﬁcials from other sectors and a wide range of
private actors, from corporations to NGOs. Winning arguments in this
setting is more likely to require appeals to principle than statements of
preference, appeals that in turn are likely to be couched in terms of
both the national and the global public interest.

Legislative Networks
Legislative oversight is the standard response to administrative delegation in both parliamentary and presidential systems. Where administrative ofﬁcials are increasingly making decisions in conjunction with
their foreign counterparts, legislative oversight committees would do
well to coordinate with their counterparts, as well. Regular meetings
between directly elected representatives from different countries on issues of common concern will help broaden the horizons of individual
legislators in ways that are likely to feed back to their constituents. Coordinating legislation through direct legislator interaction rather than
through treaty implementation may also result in faster and more effective responses to transnational problems, although the ability to
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generate legislation independent of the executive obviously varies in
different national political systems.
In some areas, national legislation has been used to facilitate the
growth of government networks.40 In others, such as human rights and
the environment, national legislators are increasingly recognizing that
they have common interests. Global Legislators for a Balanced Environment (GLOBE) was founded in 1989 and is essentially an environmental NGO composed of parliamentarians.41 As discussed in chapter
3, governments in the European Union must increasingly submit their
European policies to special parliamentary committees, who are themselves networking. The result, according to German international relations scholar Karl Kaiser, is the “reparliamentarization” of national policy.42 Yet encouragement of legislative networks across the board would
help ensure that the direct representatives of peoples around the world
communicated and coordinated with each other in the same ways and
to the same degree as do their fellow government ofﬁcials. It would
help address the perceived problems of both global technocracy and
distortion of national political processes, as well as adding another category of accountable government actors into the mix of entities participating in policy networks. It might also help expand the membership
of existing government networks.
Richard Falk and Andrew Strauss have called for a global parliament
as the backbone of global democracy.43 Such a body would be huge and
unwieldy; its members would also be two removes from their purported
constituents. They would not be elected to exercise the direct national
power that leads voters both to value them and to monitor them
closely, but rather to engage in vague global deliberations. Contrast the
vision of Louise Doswald-Beck, former secretary general of the International Commission of Jurists: “When members of Parliament are
able to consider, in relation to any issue, what solution is in the best interests of the international community and of their own states in the
medium-to-long term, they are able to contribute more effectively to
global policy-making.”44
Legislative networks are beginning to emerge to monitor the activities of traditional international organizations such as the World Bank
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and the WTO. The Parliamentary Network on the World Bank held
its ﬁrst conference in May 2000 and its second in January 2001 in London, where it was hosted by a select committee of the House of Commons.45 The network has no ofﬁcial connection to the World Bank; it
is an independent initiative by parliamentarians who want to play a
more active role in global governance. Similar efforts to organize parliamentarians to oversee the activities of the WTO are ongoing,
spurred by a meeting of parliamentarians at the WTO Ministerial Conference in Doha, Qatar, in November 2001, which was organized by
the Inter-Parliamentary Union.46
Addressing the assembled parliamentarians at Doha, WTO Director
General Michael Moore expressed precisely the sentiment that should
motivate the formation of legislative networks of all kinds: “Parliamentarians have a vital role to play in bringing international organizations and people closer together and holding us and governments accountable. . . . Can I suggest that we should assemble more often and
that all the multilateral institutions that you have created, that you
own, could do with your assistance and scrutiny.”47 Parliamentarians
have an equally vital role to play in monitoring the activities of transgovernmental regulatory networks and in helping to establish both regulatory and judicial networks more formally in ways that will allow
them to play a more active role in strengthening domestic governance
in different countries. By constituting themselves as legislative networks, they can provide the same support for parliamentarians in different countries. They can also pursue their own initiatives in terms of
tackling global problems cooperatively through coordinated national
legislation.

Mobilizing Transnational Networks
Government networks deploy information as power in a variety of new
and effective ways. They collect, distill, and disseminate credible information. One of the most important corollaries of this activity is the
empowerment of ordinary citizens within and across borders. Where
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the principal activity of an international entity is the production of accurate and considered information that has the imprimatur of collective deliberation by ofﬁcials from many of the world’s governments, individuals and groups in domestic and transnational society can readily
use this information to build and press their case domestically on a particular policy issue.
Even more valuable, from the perspective of domestic political activists of all sorts, is the ability to participate directly in global policy
networks. Koﬁ Annan has encouraged the formation and use of such
networks from his UN bully pulpit, calling for the “creation of global
policy networks” to “bring together international institutions, civil society and private sector organizations, and national governments in
pursuit of common goals.”48 More generally, Wolfgang Reinicke and
Francis Deng have developed both the concept and practice of the
global public interest, promoted and pursued through networks.49
Reinicke describes global public policy networks as “loose alliances of
government agencies, international organizations, corporations, and
elements of civil society such as nongovernmental organizations, professional associations, or religious groups that join together to achieve
what none can accomplish on its own.”50
These are the kinds of networks that Martin Shapiro and others
worry about. As has been suggested above, government networks can
provide the spine of these broader networks in ways that make it easier
to distinguish politically accountable actors from “experts and enthusiasts.” At the same time, however, the self-conscious creation and support of government networks as global governance mechanisms can
help mobilize a whole set of transnational actors around them—to
interact with them, monitor their activities, provide input into their
decision making, and receive information from them. Indeed, to the
extent that these transnational networks of NGOs, individuals, corporations, international ofﬁcials, churches, charities, and voluntary associations can use the information provided to advance their own causes
and solve their particular problems in the pursuit of a larger conception
of the global public interest, it is possible to imagine the strengthening
of a kind of disaggregated global democracy based on individual and
group self-governance.
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A Grab-Bag of Domestic Solutions
A ﬁnal set of measures to address perceived or actual problems with the
activities of existing government networks should come from domestic
polities. The citizens of different countries, and their government ofﬁcials, are likely to have different degrees of concern about these activities. The U.S. debate over citing foreign judicial decisions has been
replicated in some other countries, but by no means all, and it has a different resonance depending on the length and nature of a particular
country’s legal tradition. Similarly, the citizens of some countries might
be content with the role of their regulators in global or regional regulatory networks, whereas the citizens of other countries might seek more
monitoring of, or direct input into, those networks.
In the United States, the ﬁrst step should be to collect information.
Congressional committees should require all agencies to report their
international or foreign activity and contacts—when, where, for what
purpose, and with what result. This information should become a matter of routine public record. It would also be valuable to collect information on which interest groups currently gain access to transgovernmental activity and decision making. Should we ﬁnd that particular
interest groups—such as the securities dealers association rather than
various shareholder groups, or mining interests over environmental
groups—gain more access than others, we might require legislative action to right the balance. It might even be desirable to develop a judicial framework for reviewing the process or results of transgovernmental regulatory cooperation.51
A number of distinguished legal scholars are beginning to think hard
about “global administrative law,” speciﬁcally about ways to ensure
that the same procedural safeguards and guarantees of public participation in administrative rule making that have been painstakingly
worked out at the domestic level will operate at the global level.52 The
American Bar Association has recommended that all federal administrative agencies: (1) “invit[e] the public periodically to comment on
new and ongoing signiﬁcant harmonization activities and to attend
public meetings concerning such activities; (2) refer . . . signiﬁcant harmonization issues to advisory committees where appropriate and possi-
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ble; and (3) establish . . . a public docket of documents and studies
available under the Freedom of Information Act (FOIA) pertaining to
each signiﬁcant harmonization activity.”53
An even more complicated question for any domestic polity is to
contemplate the balance between national and global interests, on the
assumption that all national ofﬁcials would in fact be accountable not
only to their domestic constituents for both domestic and international
activity, but also to a hypothetical global constituency. How should individual ofﬁcials strike this balance? Consider the question from the
perspective of an individual regulator. She would have to think both
nationally and globally, trying to harmonize laws, solve common problems, develop codes of best practices, assist foreign regulators and receive such assistance in turn in enforcing national regulations and in
various other activities. What would be the actual U.S. interest in each
speciﬁc substantive issue area, particularly when traded off against
other U.S. interests, as would naturally happen in a domestic interagency process? How should she think about the global public interest,
to the extent that the global securities, antitrust, environmental, or
criminal regime must be greater than the sum of its national parts?
These are not questions that any regulator can answer alone. Ultimately it will be up to us to devise a domestic, and ultimately a transgovernmental, process to formulate and address them.
Or consider again the debate over whether U.S. Supreme Court
judges should be citing foreign court decisions to illuminate domestic
legal issues. This is not a purely domestic debate. It has foreign policy
implications—judicial foreign policy implications. As a nation that
prides itself on its tradition of the rule of law and particularly its history
of constitutional jurisprudence, should we not continue to play a leading role in developing a global jurisprudence? Are we prepared to cede
that role to the Canadian, German, and South African Constitutional
Courts, together with the European Court of Human Rights? Global
governance includes global judicial governance; U.S. judges have an
external as well as an internal role.
Our judges remain American judges, bound by our laws and Constitution; the vast majority of their cases arise on U.S. soil. Yet does
knowing how many other countries decided the same issue matter to
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how a U.S. judge would decide? Should it matter? What if the judge
recognizes that her decision citing other foreign courts is likely to be
cited by them in turn as part of an emerging global jurisprudence—although not necessarily a consensus—on a particular issue?
For most judges, I suspect, the impact of canvassing foreign decisions
on the actual outcome of a case would depend critically on how determinate or open the applicable U.S. law was. Where a judge found herself confronting a new issue, or where the courts below were quite split,
then looking to approaches taken by fellow judges across borders could
sway the outcome—though probably more due to the soundness of a
particular approach itself than any notion of keeping pace with the
global community.
Results that are dictated by idiosyncratic or culturally speciﬁc lines
of decision might well be identiﬁable as such. For instance, if the judges
of the U.S. Supreme Court thought that they were playing to a global
as well as a national audience, they might readily acknowledge that
U.S. First Amendment jurisprudence is on the extreme end of the
global spectrum for protecting speech, an artifact of the particular history of this country and the political value traditionally placed on free
speech. At the same time, however, the Court might well try to argue
for the U.S. approach as compared to less speech-protective doctrines
applied in other countries, to strengthen the impact of the decision in
the global judicial human rights dialogue described in chapter 2.
In addition, judges thinking both globally and nationally might be
more inclined to try to identify the underlying common principle at
work in a range of different doctrinal approaches. They might come to
see their national case law as only one manifestation of this principle.
The result could be a global jurisprudence, at least in some areas, combining universality with pluralism—the liberal ideal. Judges would no
longer be divided along “international” and “domestic” lines. They
would all be participants simultaneously in national legal systems and
the construction of a global legal system.
National polities have to decide for themselves the degree to which
they ﬁnd a problem with the transgovernmental activities of their government ofﬁcials and the ways in which they choose to regulate those
activities. In a full-ﬂedged disaggregated world order, each nation
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would also have to work out guidelines for how their national ofﬁcials
should balance the national interest with a larger global public interest,
given that all national ofﬁcials would be simultaneously fulﬁlling a national and a global governance function. Yet guidelines for deﬁning
and implementing the global public interest can never be simply the
aggregation of national decisions. All nations must come together to
deliberate over general norms governing the operation of transgovernmental networks as mechanisms of global governance. In the ﬁnal section of this chapter, I propose a set of norms that could provide a starting point for a larger debate.

3. GLOBAL NORMS REGULATING
GOVERNMENT NETWORKS
Here, as in the second half of the last chapter, we turn to what could be
if government networks were, alongside traditional international organizations, widely recognized and self-consciously constituted mechanisms of global governance. In such a world, it would be important to
think through how national ofﬁcials operating in a world still divided
into sovereign states could nevertheless exercise a collective responsibility to advance the global public interest with the input and participation of as many states as possible. This conception of global responsibility turns not only on geography, but also psychology; it is not only
a question of adding numbers of actors but of changing the thinking of
all participants.
Even if participants in government networks around the world were
satisfactorily accountable to their domestic constituents, what duty do
they owe to other nations? It may seem an odd question, but if these
networks were in fact primary structures of global governance, together
with more formal international and supranational organizations, then
they would have to be subject to global as well as national norms. They
would be responsible for collectively formulating and implementing
policies in the global public interest. Equally important, the participants in these networks would have to develop and implement norms
governing their relations with one another. Such norms may seem un-
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necessary when the principal activity in which these participants engage is information exchange; however, harmonization and enforcement activity requires the development of global ground rules. Finally,
these networks should operate on a presumption of inclusivity rather
than exclusivity.
What are the potential sources of these norms? First, it is natural to
project domestic constitutional principles, developed by visionaries
and thinkers from Madison to Monnet. Political philosophers are also
relevant, providing ﬁrst principles that can be adapted to this particular global context. Finally, norms are emerging from contemporary
practice that can be generalized, adding an inductive dimension to the
project.
It is particularly important to note the informal character of these
norms, like that of the government networks they regulate. Proposals
for global constitutions are already on the table, most notably from
scholars such as Ernst-Ulrich Petersmann, but an actual global constitution suggests a formal global government, even if in fragmentary
form.54 I seek to develop an informal alternative—a set of principles
and norms that can operate independently of formal codiﬁcation, even
as the actors and activities they would regulate form and reform in
shifting patterns of governance. Both visions seek to underpin world
order, but they diverge with respect to world government.

Global Deliberative Equality
The foundational norm of global governance should be global deliberative equality. Michael Ignatieff derives this concept from the basic
moral precept that “our species is one, and each of the individuals who
compose it is entitled to equal moral consideration.”55 His account of
the progress of the human rights movement since 1945 builds from this
precept, which lies at the heart of human rights, to the recognition that
“we live in a plural world of cultures that have a right to equal consideration in the argument about what we can and cannot, should and
should not, do to human beings.”56
This idea, that “all human beings belong at the table, in the essen-
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tial conversation about how we should treat each other,” does not posit
utopian harmony. On the contrary, it assumes a world “of conﬂict, deliberation, argument, and contention,” but to the extent that the
process of global governance is, at bottom, a conversation, a collective
deliberation about common problems and toward common global objectives, then all affected individuals, or their representatives, are entitled to participate.57
This presumption of inclusion lies at the heart of the “Montreal
Consensus” that former Canadian Finance Minister Paul Martin has
put forward to counter the “Washington Consensus”: a combination of
ﬁscal discipline, tax reform, exhange rate liberalization, and privatization supported by Washington-based institutions such as the IMF, the
World Bank, and the U.S. Treasury Department in negotiating with
highly indebted countries. The heart of the Montreal Consensus is a
“more balanced vision of how developing countries and poor countries
can share in the beneﬁts of the global economy.”58 It arises from the
perception that developing countries are not threatened by globalization per se as much as by being left out and left behind. The solution is
not to reverse globalization itself, but rather to ﬁnd ways to share the
wealth and integration it brings. That, for Martin and the G-20, is the
essence of global accountability.
A principle or even a presumption of inclusion does not mean that
government institutions from all countries will become members of all
government networks. Many networks will address problems common
only to a group of countries, or a region. And even where the problems
themselves are global, government networks such as the G-20 reﬂect a
philosophy of representation rather than direct participation.
What such a principle should mean, however, is that all government
networks adopt clear criteria for participation that will be fairly applied. These criteria can require a particular degree of economic or political development or a level of performance in terms of compliance
with agreed principles. It is also certainly permissible for some nations
to move faster or deeper than others in making particular commitments—just as the European Union has multispeed integration in
which some nations adopt a common currency and others do not. As
discussed in chapter 4, the World Intellectual Property Organization
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(WIPO) has incorporated a network of some advanced industrial countries alongside its traditional global decision-making processes. Yet
countries that want to join such networks and that meet the stated criteria must be allowed in, in some form or other. At the same time, deliberative equality, as an ideal, means that those countries that have
decided to join a network receive an equal opportunity to participate in
agenda setting, to advance their position, and to challenge the proposals or positions of others.59
More generally, as argued in the last chapter, government networks
should be explicitly designed to engage, enmesh, and assist speciﬁc
government institutions. One of the great values of this form of governance is the ability to bolster the court or regulatory agency or legislature of any country—to offer directly targeted technical assistance,
political support where necessary, and an all-important sense of professionalism and belonging in a wider global community. That in itself is
a form of global deliberative equality.

Legitimate Difference
The second principle of transnational governance should be the principle of legitimate difference. As Justice Benjamin Cardozo put it while
sitting on the Second Circuit:
We are not so provincial as to say that every solution of a problem is
wrong because we deal with it otherwise at home. The courts are not
free to enforce a foreign right at the pleasure of the judges, to suit the individual notion of expediency or fairness. They do not close their doors
unless help would violate some fundamental principle of justice, some
prevalent conception of good morals, some deep-rooted tradition of the
common weal.60

In conﬂicts of law, the principle of legitimate difference is limited by
the public policy exception, whereby a court will not apply a foreign
law that would be applicable if it violates a fundamental principle of
domestic public policy. The principle of legitimate difference assumes
that the public policy exception would be applied only rarely, in cases
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involving the violation of truly fundamental values. In the U.S. context, fundamental equates with constitutional, in the sense that state
courts cannot invoke the public policy exception to bar enforcement of
another state’s act unless that act arguably violates the Constitution
itself.61
Transposed from the judicial to the regulatory context and from the
U.S. to the global context, the principle of legitimate difference should
be adopted as a foundational premise of transgovernmental cooperation. All regulators participating in cooperative ventures of various
kinds with their foreign counterparts should begin from the premise
that “difference” per se reﬂects a desirable diversity of ideas about how
to order an economy or society. That “we deal with it otherwise at
home” is not a reason for rejecting a foreign law or regulation or regulatory practice unless it can be shown to violate the rejecting country’s
constitutional rules and values.
The principle of legitimate difference applies most precisely to foreign laws and regulations, but a corollary of the principle is a presumption that foreign government ofﬁcials should be accorded the same respect due to national ofﬁcials unless a speciﬁc reason exists to suspect
that they will chauvinistically privilege their own citizens. Several examples from the judicial context illustrate the point. In highly publicized antitrust litigation brought by Sir Freddie Laker against both U.S.
and British airlines alleging that they conspired to drive his low-cost
airline out of business, U.S. federal district judge Harold Green decided
not to restrain the British parties from petitioning the British government for help.62 Judge Green was presuming the same good faith on the
part of the British executive as he would on the part of the U.S. executive in a parallel circumstance and assuming that the British executive would not automatically ally with its own citizen in a case involving a foreign citizen in a foreign court.
The U.S. Court of Appeals for the Seventh Circuit has also made
this premise explicit in several cases. In the Amoco Cadiz case, it chose
to treat the French executive branch exactly as it would treat the U.S.
executive branch; it deferred to a French executive ruling by applying
a U.S. legal doctrine that requires deference to U.S. agencies.63 And
more recently, in a case arising under federal trademark legislation,
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Judge Easterbrook argued that foreign courts could interpret such
statutes as well as U.S. courts, noting that an entire line of Supreme
Court precedents “depend on the belief that foreign tribunals will interpret U.S. law honestly, just as the federal courts of the United States
routinely interpret the laws of the states and other nations.”64
Note that thus formulated, the principle of legitimate difference lies
midway on the spectrum from comity to mutual recognition. Traditional comity prescribes deference to a foreign law or regulation unless
a nation’s balance of interests tips against deference. Legitimate difference raises the bar for rejecting a foreign law by requiring the balance
of interests to include values of constitutional magnitude. “Mutual
recognition,” on the other hand, has become an organizing principle in
regimes of regulatory cooperation, as an alternative to either national
treatment or harmonization.65
As practiced between member states of the European Union, mutual
recognition requires two countries to recognize and accept all of each
other’s laws and regulations in a speciﬁc issue area.66 This state represents a step toward closer and enduring cooperation by effectively assuming that the constitutional test has been met and passed for an entire corpus of foreign laws and regulations. Thus legitimate difference
offers an intermediate position that reﬂects the intent of regulatory ofﬁcials who seek further cooperation with one another to move beyond
mere comity, but that does not require them to establish or even to
work toward mutual recognition.
In sum, legitimate difference is a principle that preserves diversity
within a framework of a speciﬁed degree of convergence. It enshrines
pluralism as a basis for, rather than a bar to, regulatory cooperation,
leaving open the possibility of further convergence between legal systems in the form of mutual recognition or even harmonization, but
not requiring it. At the same time, however, it does not try to stitch
together or cover over differences concerning fundamental values,
whether those involving basic human rights and liberties or the organizing principles for a social, political, or economic system. At a
more practical level, the principle of legitimate difference would encourage the development of model codes or compilations of best practices in particular regulatory issue areas, letting the regulators in dif-
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ferent countries ﬁgure out for themselves how best to adapt them to
local circumstance.
It is also important, however, to be clear as to what a principle of legitimate difference will not do. It does not help individuals or government institutions ﬁgure out which nation should be the primary regulator in a particular issue area or with regard to a set of entities or
transactions subject to regulation. Thus it cannot answer the question
of which nation should be in the position of deciding whether to recognize which other nation’s laws, regulations, or decisions based on legitimate difference. Nevertheless, it can serve as a Grundnorm of global
governance for regulators exploring a wide variety of relationships with
their transnational counterparts. If regulators are not prepared to go
even this far, then they are unlikely to be able to push beyond paper
cooperation.

Positive Comity
Comity is a long-standing principle of relations between nations. The
classic deﬁnition for American lawyers is the formulation in Hilton v.
Guyot: “neither a matter of obligation on the one hand, nor of mere
courtesy and good will on the other . . . comity is the recognition which
one nation allows within its territory to the legislative, executive, or judicial acts of another nation.”67 “Recognition” is essentially a passive
affair, signaling deference to another nation’s action.
Positive comity, on the other hand, mandates a move from deference
to dialogue. It is a principle of afﬁrmative cooperation between government agencies of different nations. As a principle of governance for
transnational regulatory cooperation, it requires regulatory agencies to
substitute consultation and active assistance for unilateral action and
noninterference.
Positive comity has developed largely in the antitrust community, as
an outgrowth of ongoing efforts of EU and U.S. antitrust ofﬁcials to put
their often very rocky relationship on ﬁrmer footing. For decades the
U.S. policy of extraterritorial enforcement of U.S. antitrust laws based
on the direct effect doctrine, even in various modiﬁed forms, was met
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by diplomatic protests, administrative refusals, and a growing number
of foreign blocking statutes that restricted access to important evidence
located abroad or sought to reverse U.S. judgments.68 The U.S. government gradually began to change course, espousing principles of comity
and restraint in congressional testimony and in its international antitrust guidelines.69
In addition, U.S. regulators began relying less on unilateral state action and more on agency cooperation. In the early 1980s, the United
States entered into separate cooperation agreements with the governments of Australia (June 1982) and Canada (March 1984). In both
agreements, the parties consented to cooperate in investigations and
litigation by the other even when this enforcement affected its nationals or the other party sought information within its territory. In return,
the parties agreed to exercise negative comity—to refrain from enforcing competition laws where such enforcement would unduly interfere
with the sovereign interests of the other party.70
These agreements have led not only to greater cooperation between
states,71 but also to more effective enforcement of the antitrust statutes
of both parties.72 Several other countries, such as Germany and France
(1984) as well as Australia and New Zealand (1990), have adopted
similar bilateral arrangements addressing mutual assistance, including
notiﬁcation of activities, enforcement cooperation, and information
exchange.73
In 1991, the United States executed an extensive antitrust cooperation agreement with the European Community.74 The agreement contained provisions on notiﬁcation of enforcement activities, as well as
on information sharing and biannual meetings.75 Most notably, the
agreement was the ﬁrst to include the principle of positive comity. Article V of the agreement provides that if party A believes that its “important interests” are being adversely affected by anticompetitive activities that violate party A’s competition laws but occur within the
territory of party B, party A may request that party B initiate enforcement activities.76 Thus, government B, in deference to government A,
is expected to consider enforcement steps that it might not otherwise
have taken.77
This notion of positive comity is the converse of the traditional idea
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of deference, or negative comity. Unlike the earlier agreements concluded by the United States with Australia and Canada, the EC agreement focuses less on protecting the sovereign interests of one jurisdiction against the antitrust activities of the other and more on
facilitating cooperative and even coordinated enforcement by antitrust
authorities.78 Where deference would tend toward less afﬁrmative enforcement action, positive comity was designed to produce more afﬁrmative enforcement.79 While the EC—U.S. agreement reﬂects the
increasing trend toward transnational cooperation in antitrust enforcement, the extent of enforcement coordination and information sharing
contemplated by the agreement was unprecedented.80
In practice, the agreement has spurred an increase in the ﬂow of information between the parties.81 In addition, there has been increased
enforcement of antitrust objectives, both quantitatively and qualitatively.82 In coordinating their activities, the parties under the agreement work together to minimize the disruption to international trade
that multiple uncoordinated investigations might otherwise cause.83
Merit Janow, reviewing transatlantic cooperation in competition policy, concludes that “positive comity is an important doctrine and that
it can go some way in ameliorating tensions associated with extraterritorial enforcement and in facilitating enforcement cooperation.”84 At
the same time, she advocates taking a step further toward enhanced
comity through “an integrated or work-sharing approach” between U.S.
and EU competition authorities, whereby one or the other would be
designated the “de facto lead agency” in any investigation.85
Can positive comity be translated from the antitrust context into a
more general principle of governance? Two potential objections arise.
First is the concern of many within the antitrust community that positive comity is a label with little content. In the words of one critic, “It
is not realistic to expect one government to prosecute its citizens solely
for the beneﬁt of another.”86 The point here is that positive comity
could only work where both governments involved already have a direct interest in prosecuting because the behavior in question directly
affects them, in which case cooperation is likely to occur anyway.87 Further, any desire to undertake an investigation on behalf of a foreign
government risks a domestic backlash.88
The second objection is a converse concern that to the extent posi-
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tive comity works, it assumes enormous trust and close continuing relations between particular national regulatory agencies—factors that
cannot be generalized. Spencer Weber Waller points out that cooperation among agencies responsible for antitrust policy creates a community of competition ofﬁcials who have been trained and socialized to
speak, write, and think about competition issues in a similar way.89
Thus if positive comity works anywhere, it should work here, but how
can we adopt positive comity as a global principle of transnational regulatory cooperation before a relatively high level of cooperation has already been established?
The response to both these objections is a simpliﬁed and less stringent version of positive comity. As a general principle it need mean no
more than an obligation to act rather than merely to respond. In any
case in which nation A is contemplating regulatory action and in
which nation B has a signiﬁcant interest in the activity under scrutiny,
either through the involvement of its nationals or through the commission of signiﬁcant events within its territorial jurisdiction, the regulatory agency of nation A, consistent with the dual function of regulatory ofﬁcials developed above, has a duty at the very least to notify and
consult with the regulatory agency of nation B. Nation A’s agency
must further wait for a response from nation B before deciding what action to take, and must notify nation B’s agency of any decision taken.
Even the critics of positive comity acknowledge that to the extent a
commitment to positive comity facilitates increased communication
and exchange of information between governments, it may have an
impact at the margin.90 This communication and exchange of information in turn lays the foundation for more enduring relationships that
ultimately ripen into trust. Thus at a global level, a principle of positive
comity, combined with the principle of legitimate difference, creates
the basis for a pluralist community of regulators who are actively seeking coordination at least and collaboration at best.

Checks and Balances
Fourth, and for many perhaps ﬁrst, it is necessary to take a leaf from
Madison’s book. If in fact government networks, or indeed any form of
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global governance, are to avoid Kant’s nightmare of “soulless despotism,” the power of every element of the world order system set forth in
this book must be checked and balanced. A system of checks and balances is in fact emerging in many areas, from relations between
national courts and supranational courts to the executive of one state
challenging the regulatory agency of another in national court. Yet
these fragments of evolving experience should be understood and analyzed in the context of an afﬁrmative norm of friction and constructive
ambiguity in relations among participants in government networks of
every kind. The whole should resemble the U.S. Constitution in at
least this much—a system of shared and separated powers designed
more for liberty than efﬁciency.
Writing about American federalism, David Shapiro has portrayed it
as “a dialogue about government.”91 The federal system set forth in the
Constitution frames a perpetual debate in which “neither argument—
the case for unrestrained national authority or the case against it—is
rhetorically or normatively complete without the other.”92 It is the dialogue itself that is a source both of creative innovation and tempering
caution. This description also applies to relations between national
courts in EU member-countries and the ECJ, a dialogue that lies at the
heart of the EU constitutional order. Their debates over both jurisdictional competence and substantive law are matters of pushing and
pulling over lines demarcating authority that are constructed and revised by the participants themselves. Each side is checked less by a speciﬁc grant of power intended to act as a check or a balance than by the
ability of each side to challenge or reﬁne any assertion of power by the
other.
In some sense, the entire concept of the disaggregation of the state
makes a global system of checks and balances possible. Given the correct incentive structures, government institutions of the same type in
different systems, national and international, and of different types can
check each other both vertically and horizontally. National courts can
resist the excessive assertion of supranational judicial power; supranational courts can review the performance of national courts. Similar relationships are emerging between regulatory agencies, supranational
and national, in the European Union and can easily be imagined glob-
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ally. It is even possible to imagine relations between committees of national legislators from different countries nestled within international
or supranational institutions entering into a balancing relationship
with national parliamentary committees of similar jurisdiction, such as
the NATO parliamentary council interacting with defense and security committees of national parliaments.
It is both likely and desirable, however, that a strong asymmetry of
power remain between national and supranational institutions, in the
sense that national institutions should remain the rule and supranational institutions the exception. That is the principle of subsidiarity,
discussed below. At the same time, national institutions can check
each other across borders, either by refusing to cooperate, as when a
Japanese court might thwart the judgment or even the jurisdiction of a
U.S. court, or by actively working at cross-purposes. An example here
would be an effort by an executive to use its national courts to block
the executive of another country, as the British government apparently
tried to do with the British courts in the Laker litigation.93
Overall, checks and balances must become an accepted part of a
global political arrangement among government institutions. Here
again, networks of legislators would be a valuable addition to global
government networks—to provide a counterweight, where necessary,
to networks of regulators or even judges. Thus, for instance, when a
network of securities regulators is promulgating a code of best practices,
it is not impossible to imagine a similar code issuing from a network of
legislative committees from different nations concerned with the same
issues. The determination of what a best practice is and whose interests
it is most likely to serve would likely be different. Certainly such a possibility would provide a counterweight to the consensus of professional
technocrats.

Subsidiarity
The ﬁnal normative principle necessary to structure a global political
process of disaggregated national and supranational institutions is subsidiarity. Subsidiarity is the European Union’s version of Madisonian
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checks and balances. The term may be unfamiliar, but the concept is
not. It expresses a principle that decisions are to be taken as closely as
possible to the citizen.94 Article V of the Consolidated Treaty Establishing the European Community deﬁnes the principle of subsidiarity
as the criterion for determining the division of powers between the
community and its member-states.95
Projected onto a global screen, the principle of subsidiarity would
reinforce the basic axiom of global governance through government
networks: even on a global scale, the vast majority of governance tasks
should still be taken by national government ofﬁcials. Within nationstates, of course, subsidiarity may argue for the exercise of power at a
lower level still—at the local or provincial level. Yet once at the level
of the national government, the burden of proof to devolve power up
to a regional or global entity will require a demonstration that the speciﬁc functions needed cannot be adequately provided by national government institutions either coordinating their action or actively
cooperating.
Finally, within international or supranational institutions themselves, questions of institutional design and allocation of power should
depend upon a demonstration of the need for personnel and powers in
addition to, or superior to, networks of national government ofﬁcials.
The nesting of such networks within the institution, as in the EU
Council of Ministers, would be entirely consistent with the principle of
subsidiarity. The real rub would come with the decision whether and
when to create a separate global or regional bureaucracy.
It is not my purpose to argue that such a bureaucracy should never
be created. The world would be a far poorer place without Koﬁ Annan.
And even without his particular charisma, the secretariats of many international institutions, such as the United Nations, the WTO, and
the OSCE, are critical not only to the functioning of those institutions
but to the global direction and implementation of security, trade, and
human rights policy. Further, institutions such as the IMF and the
World Bank depend on a cadre of professionals who perceive their loyalties as ﬂowing to the fund or the bank rather than to speciﬁc national
governments. Similarly, it is certainly true that supranational judicial
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institutions, such as the ECJ, can often perform functions that networks of national judges could not in fact take on.
The value of subsidiarity is that it institutionalizes a system or a political process of global governance from the bottom up. International
lawyers, diplomats, and global dreamers have long pictured a world
much more united from the top down. Even as the need for governance
goes global, the ideal location of that governance may well remain local. The principle of subsidiarity requires proponents of shifting power
away from the citizen at least to make the case.

4. CONCLUSION
The point of this book has been to identify the phenomenon of the disaggregated state and to explore the resulting possibilities for a disaggregated world order. The tone has been largely optimistic, seeking to focus on what does exist and elaborate what could exist as a solution to
the tri-lemma of global governance: the need to exercise authority at
the global level without centralized power but with government ofﬁcials feeling a responsibility to multiple constituencies rather than to
private pressure groups. No form of government is perfect, however,
least of all at the global level. And even if, as with Winston Churchill’s
view of democracy, global governance through government networks is
the “least worst” alternative, it still poses many problems that must ultimately be addressed.
Indeed, the critics are already lined up, with a range of charges. First
is the accusation that networks of government ofﬁcials—particularly
judges and regulators—constitute the triumph of technocracy over
democracy. These networks operate in a perfectly depoliticized world,
in which like-minded, and similarly trained, ofﬁcials can reinforce their
common perceptions and professional norms in reaching a consensus
about how to address common problems, from rising interest rates to
the enforcement of rights to environmental protection. Within the
safe conﬁnes of a government network they are never bombarded by
competing evidence, uncomfortable normative claims, or even simply
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additional information that forces them to broaden the analytical
framework for decision. This criticism operates both at the global level,
coming from international lawyers who seek to ensure an open and just
world order, and at the domestic level, coming from consumer groups
who claim that they are shut out of the formation of international regulatory standards through harmonization processes.
A typical response to this criticism is to open up the decision-making process of government networks to the many different types of pressure groups that participate in a democratic domestic political process.
Yet this solution alarms another set of critics who insist that government authority be clearly exercised by government ofﬁcials rather than
being diffused among a vast array of public, semi-public, and private actors in a global policy network. This problem of an unrepresentative
global political process has echoes in a speciﬁc debate taking place
within a number of countries over the legitimacy of reaching outside a
particular national legal system to consult and cite the decisions of foreign judges. A ﬁnal, unavoidable problem is the way in which power is
exercised in government networks by strong countries against weak
countries, both through exclusion from certain networks or from powerful groups within them, and through inclusion in networks that serve
as conduits for soft power.
A menu of general responses to these charges includes a concept of
dual function for all government ofﬁcials, meaning that their jobs automatically include both domestic and international activity. They
must thus be accountable to their national constituents for both categories of activity. In a full-ﬂedged disaggregated world order, they
would actually exercise both national and global responsibility, which
would require accountability to both national and global norms. Second, any system of responsible government action requires that the action itself be visible; hence government networks must make their activities as visible as possible. One way to do this is to give them virtual
reality through the use of readily available websites. Third is to encourage the proliferation of legislative networks, to ensure that the directly elected representatives of various national citizenries are as active in the transgovernmental realm as regulators and judges. Fourth is
to use government networks to mobilize a wide range of nongovern-
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mental actors, either as parallel networks or as monitors and interlocutors for speciﬁc government networks. Fifth is a grab-bag of domestic
policy solutions, whereby each national polity must decide for itself
whether different kinds of transgovernmental activity pose a problem
and, if so, what to do about it.
These problems and solutions largely address government networks
as they currently exist. If, however, we were to establish the disaggregated world order described in the last two chapters, in which government networks are self-consciously constituted as mechanisms both of
global governance and of improving the quality and sustainability of
national governance, then these networks would also have to operate
in accordance with a more general set of global norms.
I suggest ﬁve such norms—some to operate primarily in horizontal
relations between national government ofﬁcials and others to operate
more generally in vertical relations between national government ofﬁcials and their supranational counterparts. First is a norm of global deliberative equality, a presumption that all government networks should
be open to any government ofﬁcials who meet speciﬁed criteria or conditions of membership. Further, once admitted, these ofﬁcials would be
entitled both to listen and be heard. Second is a norm of legitimate difference—the requirement that in their various deliberations, members
of government networks understand and act on the principle that “different” does not equal “wrong.” Third is positive comity, the substitution of a norm of afﬁrmative cooperation between nations in place of
the traditional deference by one state to another state’s action. Fourth
is the globalization of the American principles of checks and balances:
the guarantee of continual limitation of power through competition
and overlapping jurisdiction. Fifth, and ﬁnally, is a principle borrowed
more from Jean Monnet than James Madison: the principle of subsidiarity, or the location of government power at the lowest level practicable among local, regional, national, and supranational authorities.
Members of government networks must interact with their foreign
counterparts sufﬁciently transparently to be monitored by ordinary voters; they must give reasons for their actions in terms intelligible to a
larger public; and they must be able to formulate arguments in sufﬁciently general, principled, “other-regarding” ways to be able to win
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the day in a process of deliberative decision making. Operating in a
world of generalizable principles, however, requires a baseline of acceptable normative behavior. The norms I have prescribed ensure wide
participation in government networks, seek to preserve local, regional,
and national autonomy to the extent possible, and guarantee a wide
space for local variation, including local variation driven by local and
national politics.
At the loftiest level, these principles could be understood as part of
a global transgovernmental constitution—overarching values to steer
the operation of government networks. Yet the content of these speciﬁc principles is less important in many ways than the simple fact that
there be principles—benchmarks against which accountability can be
measured. Understanding government networks as a form of government, and then holding them to the same standards and subject to the
same strictures that we hold all government, will do the rest.

Conclusion

The only way most states can realize and express their
sovereignty is through participation in the regimes that
make up the substance of international life.
—Abram Chayes and Antonia Handler Chayes1

Global governance through government networks is good public
policy for the world and good national foreign policy for the United
States, the European Union, APEC members, and all developing countries seeking to participate in global regulatory processes and needing
to strengthen their capacity for domestic governance. Even in their
current form, government networks promote convergence, compliance
with international agreements, and improved cooperation among nations on a wide range of regulatory and judicial issues. A world order
self-consciously created out of horizontal and vertical government networks could go much further. It could create a genuine global rule of
law without centralized global institutions and could engage, socialize,
support, and constrain government ofﬁcials of every type in every nation. In this future, we could see disaggregated government institutions—the members of government networks—as actual bearers of a
measure of sovereignty, strengthening them still further, but also sub-
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jecting them to speciﬁc legal obligations. This would be a genuinely
different world, with its own challenges and its own promise.

1. GOVERNMENT NETWORKS AND GLOBAL
PUBLIC POLICY
Wolfgang Reinecke, like many others, argues that national governments are losing their ability to formulate and implement national
public policy within territorial borders rendered increasingly porous by
the forces of globalization, immigration, and the information revolution. He proposes that they “delegate tasks to other actors and institutions that are in a better position to implement global public policies—
not only to public sector agencies like the World Bank and the IMF,
but also business, labor, and nongovernmental organizations.”2 He offers this strategy as an alternative to “[f]orming a global government,”
which “would require states to abdicate their sovereignty not only in
daily affairs but in a formal sense as well.”3 In other words, national
governments have already lost their sovereignty, but they should compensate for that loss by delegating their responsibilities to a host of
nonstate actors—international organizations, corporations, and NGOs.
This is precisely the globalization tri-lemma. National governments
are losing power. They can only recreate this power at the global level
by creating a global government, but that is “unrealistic,”4 so the alternative is a hodgepodge of private sector and public international organizations, for proﬁt and not for proﬁt. It is exactly this hodgepodge
that Reinecke calls governance instead of government, and it is exactly
why another group of critics fear that the formulation of global public
policy is being left to experts, enthusiasts, international bureaucrats,
and transnational businesspeople—everyone, that is, but politically accountable government ofﬁcials.
A self-conscious world order of government networks could address
these problems. National government ofﬁcials would retain primary
power over public policy, but work together to formulate and implement it globally. They would delegate some power to supranational ofﬁcials, but then work closely with those ofﬁcials through vertical net-
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works. And they would interact intensively with existing international
organizations, corporations, NGOs, and other actors in transnational
society, but in a way that makes it clear that government networks are
the accountable core of these larger policy networks.
This conception of a networked world order rests on fundamentally
different assumptions about both the international system and international law. The old model of the international system assumes unitary
states that negotiate formal legal agreements with one another and implement them from the top down, with a great emphasis on veriﬁcation
and enforcement. The new model advanced here assumes disaggregated states in which national government ofﬁcials interact intensively
with one another and adopt codes of best practices and agree on coordinated solutions to common problems—agreements that have no legal force but that can be directly implemented by the ofﬁcials who negotiated them. At the same time, in this new model, states still acting
as unitary actors will realize that some problems cannot be effectively
addressed without delegating actual sovereign power to a limited number of supranational government ofﬁcials, such as judges and arbitrators
in the WTO, NAFTA, and the ICC. In such cases, the international
agreements negotiated will be more immediately and automatically effective than the majority of agreements negotiated in the old system
because they will be directly enforced through vertical government
networks.
In practice, of course, these two models of the international system
will coexist. Government networks, both horizontal and vertical, will
operate alongside and even within traditional international organizations. Reinecke describes these traditional organizations as the “institutions of interdependence,” meaning the institutions created by
unitary sovereign states to manage the “macroeconomic cooperation”
required by the growing economic interdependence of the 1960s and
1970s.5 He describes transgovernmental regulatory organizations such
as the Financial Stability Forum as “institutions . . . of globalization,”
meaning “the integration of a cross-national dimension into the very
nature of the organizational structure and strategic behavior of individual companies.”6 Linking these two types of institutions, as he notes,
“would help avoid bureaucratic overlap and turf ﬁghts between inter-
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national institutions and permit a more integrated approach to developing economies’ dual challenge of national liberalization and global
public policy.”7
What transgovernmental networks can do that traditional international organizations cannot, however, is to counter and engage
transnational corporate, civic, and criminal networks. They permit a
loose, ﬂexible structure that can bring in national ofﬁcials from a wide
range of different countries as needed to address speciﬁc problems.
They can target problems at their roots, plug loopholes in national jurisdictions, and respond to goods, people, and ideas streaming across
borders. Their members can educate, bolster, and regulate one another
in essentially the same ways that make private transnational networks
so effective. They are indeed the “institutions of globalization,” and
far better suited to global governance in an age of globalization and
information.

2. NATIONAL SUPPORT FOR GOVERNMENT
NETWORKS
The European Union is pioneering governance through government
networks in its internal affairs. As the multiple examples relied on in
this book emphasize—from the relations between national courts and
the ECJ to the creation of European information agencies to help the
networks of regulators across the European Union—the European
Union is a vibrant laboratory for how to establish the necessary degree
of collective cooperation among a diverse group of states while retaining the dominant locus of political power at the national level. It has
limited supranational institutions, and though they are more powerful
than any that currently exist at the global level, they cannot function
without the active cooperation and participation of national government ofﬁcials. Beyond the Court and the commission, the power in the
European Union rests with networks of national ministers and lowerlevel ofﬁcials, who make decisions at the European level and implement them at the national level.
The European Union has many features that make its distinctive
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form of government by network exportable to other regions and to the
world at large. It remains a collection of distinct nations, even as it
works to create the governing power and institutions at the supranational level necessary to solve common problems and advance common interests for all its members. We might thus expect the European
Union to support the creation of global government networks. In fact,
however, it is the United States that has led the way in supporting
these networks at the global level. The SEC, the EPA, and even the
U.S. House of Representatives have taken the lead in organizing global
government networks. And the U.S. Department of Justice established
the Global Competition Network as an alternative to efforts to develop global antitrust regulations through the WTO. Even the U.S.
Supreme Court and lower federal courts, although latecomers to global
transjudicial dialogue, are beginning to network actively with their foreign counterparts. The United States has also been an active member
of APEC, which has insisted on and reﬁned the network form of regional governance.
More recently, the United States has pushed the even more informal approach of “coalitions of the willing,” both at the unitary state
level of enlisting military allies and at the disaggregated state level of
networking to combat terrorist ﬁnancing, share intelligence on terrorist activity, and cooperate in bringing individual terrorists to justice.
Promoting actual government networks in all these areas is a far better
approach, as it would institutionalize the cooperation that already exists and create a framework for deepening future cooperation in virtually every area of domestic policy. At the same time, however, government networks are far more transparent than “coalitions of the
willing”; if done right, they would have a permanent and visible existence, criteria for membership, and ground rules for their operation applicable to all. U.S. ofﬁcials could and would play a leading role in
many instances, as they do already in existing government networks,
but they would have to share the stage with ofﬁcials from many other
countries and be prepared to listen and learn.
Over the longer term, government networks can tackle the domestic roots of international problems and can do so both multilaterally
and in a way that empowers domestic government ofﬁcials in countries
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around the world to help themselves. The exchange of information,
development of collective standards, provision of training and technical assistance, ongoing monitoring and support, and active engagement
in enforcement cooperation that does and can take place in government networks can give government ofﬁcials in weak, poor, and transitional countries the boost they need. Their counterparts in more powerful countries, meanwhile, can reach beyond their borders to try to
address problems that have an impact within their borders.
For maximum impact and effectiveness, however, the work of government networks cannot be done in the shadows. Existing networks
breed suspicion and opposition in many quarters, leading to charges of
technocracy, distortion of global and national political processes, elitism and inequality. The United States and other countries should
champion them openly as mechanisms of global governance and be
prepared to reform and improve them as necessary. They will almost
certainly have to become more visible and engage more systematically
with corporate and civic networks. They should include more and
more effective networks of legislators as well as of regulators and judges.
And their members are likely to be subject to more national oversight
and regulation speciﬁcally aimed at integrating the national and international dimensions of their jobs.
To maximize the accountability of the participants in government
networks, it would be possible to take a step further and give them a
measure of individual, or rather institutional, sovereignty. In a world of
disaggregated states, the sovereignty that has traditionally attached to
unitary states should arguably also be disaggregated. Taking this step,
however, requires a different conception of the very nature of sovereignty. As described in the next section, sovereignty understood as capacity rather than autonomy can easily attach to the component parts
of states and includes responsibilities as well as rights.

3. DISAGGREGATED SOVEREIGNTY
Theorists, pundits, and policymakers all recognize that traditional conceptions of sovereignty are inadequate to capture the complexity of
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contemporary international relations. The result is a seemingly endless
debate about the changing nature of sovereignty: what does it mean?
Does it still exist? Is it useful? Everyone in this debate still assumes that
sovereignty is an attribute borne by an entire state, acting as a unit. Yet
if states are acting in the international system through their component government institutions—regulatory agencies, ministries, courts,
legislatures—why shouldn’t each of these institutions exercise a measure of sovereignty as speciﬁcally deﬁned and tailored to their functions
and capabilities?
This proposal may seem fanciful, or even frightening, if we think
about sovereignty the old way—as the power to be left alone, to exclude, to counter any external meddling or interference. Consider, however, the “new sovereignty,” deﬁned by Abram and Antonia Chayes as
the capacity to participate in international institutions of all types—in
collective efforts to steer the international system and address global
and regional problems together with their national and supranational
counterparts.8 This is a conception of sovereignty that would accord status and recognition to states in the international system to the extent
that they are willing and able to engage with other states, and thus necessarily accept mutual obligations.
Chayes and Chayes, like Reinecke, begin from the proposition that
the world has moved beyond interdependence. Interdependence refers
to a general condition in which states are mutually dependent on and
vulnerable to what other states do, but interdependence still assumes a
baseline of separation, autonomy, and deﬁned boundaries. States may
be deeply dependent on each other’s choices and decisions, but those
choices and decisions still drive and shape the international system.
For Chayes and Chayes, by contrast, the international system itself has
become a “tightly woven fabric of international agreements, organizations and institutions that shape [states’] relations with one another
and penetrate deeply into their internal economics and politics.”9
If the background conditions for the international system are connection rather than separation, interaction rather than isolation, and
institutions rather than free space, then sovereignty-as-autonomy makes
no sense. The new sovereignty is status, membership, “connection to
the rest of the world and the political ability to be an actor within it.”10
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However paradoxical it sounds, the measure of a state’s capacity to act
as an independent unit within the international system—the condition that “sovereignty” purports both to grant and describe—depends
on the breadth and depth of its links to other states.
This conception of sovereignty ﬁts neatly with a conception of a disaggregated world order. If the principal moving parts of that order are
the agencies, institutions, and the ofﬁcials within them who are collectively responsible for the legislative, executive, and judicial functions
of government, then they must be able to exercise legislative, executive, and judicial sovereignty. They must be able to exercise at least
some independent rights and be subject to some independent, or at
least distinct, obligations. These rights and obligations may devolve
from more unitary rights and obligations applicable to the unitary state,
or they may evolve from the functional requirements of meaningful
and effective transgovernmental relations. Nonetheless the sovereignty of “states” must become a more ﬂexible and practical attribute.
If sovereignty is relational rather than insular, in the sense that it describes a capacity to engage rather than a right to resist, then its devolution onto ministers, legislators, and judges is not so difﬁcult to imagine. The concept of judicial comity discussed in chapter 2 rests on
judges’ respect for each other’s competence as members of the same
profession and institutional enterprise across borders. It assumes that a
fully “sovereign” court is entitled to its fair share of disputes when conﬂicts arise, can negotiate cooperative solutions in transnational disputes, and can participate in a transnational judicial dialogue about issues of common concern. Regulators would be similarly empowered to
interact with their fellow regulators to engage in the full range of activities described in chapter 1. And legislators would be directly empowered to catch up.
If, however, disaggregated state institutions are already engaged in
these activities, as is the argument of this book, what difference does it
make if they are granted formal capacity to do what they are already doing? The principal advantage is that subjecting government institutions directly to international obligations could buttress clean institutions against corrupt ones and rights-respecting institutions against
their more oppressive counterparts. Each government institution would
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have an independent obligation to interpret and implement international legal obligations, much as each branch of the U.S. government
has an independent obligation to ensure that its actions conform to the
Constitution. As in the domestic context, either the courts or the legislature would have the last word in case of disputed interpretations of
international law so as to ensure the possibility of national unity where
necessary. In many cases, however, international legal obligations concerning trade, the environment, judicial independence, human rights,
arms control, and other areas would devolve directly on government
institutions charged with responsibility for the issue area in question.
By becoming enrolled and enmeshed in global government networks, individual government institutions would afﬁrm their judicial,
legislative, or regulatory sovereignty. They would participate in the formulation and implementation of professional norms and the development of best practices on substantive issues. And they would be aware
that they are performing before their constituents, their peers, and
the global community at large, as bearers of rights and status in that
community.
This idea is not as far-fetched as it may seem. Actual examples already exist or are being proposed. Eyal Benvenisti has raised the possibility of formally empowering substate units to enter into agreements.11
The Princeton Principles on Universal Jurisdiction make the case for
establishing clear rules and principles under international law that are
directly aimed at national judges, as they are the actual subjects of the
international law doctrine. The ambiguity that helps statesmen negotiate treaties is often disastrous for judges, who must actually apply the
law.
At ﬁrst glance, disaggregating the state and granting at least a measure of sovereignty to its component parts might appear to weaken the
state. On the contrary, it will bolster the power of the state as the primary actor in the international system. Giving each government institution a measure of legitimate authority under international law, with
accompanying duties, marks government ofﬁcials as distinctive in
larger policy networks and allows the state to extend its reach. If sovereignty were still understood as exclusive and impermeable rather than
relational, strengthening the state would mean building higher walls to
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protect its domestic autonomy. Yet in a world in which sovereignty
means the capacity to participate in cooperative regimes in the collective interest of all states, expanding the formal capacity of different
state institutions to interact with their counterparts around the world
means expanding state power.
In conclusion, consider the following thought experiment. Imagine
beginning with a world of sovereign states and trying to design a feasible, effective, and just system of global governance. Imagine that the
governments of many of those states are seeking to ﬁght crime, collect
taxes, guarantee civil rights and civil liberties, protect the environment, regulate ﬁnancial markets, provide a measure of social security,
ensure the safety of consumer products, and represent their citizens
fairly and accurately. Now assume that for a host of reasons, national
government ofﬁcials cannot do their jobs solely within their borders.
Assume further that some of the problems they seek to address have
global dimensions, and that the creators and vectors of those problems
are acting through transnational networks. At the same time, individuals, groups, and organizations that can help address those problems are
also acting through transnational networks. Finally, assume that one of
the things the citizens of all these countries want is a safer, fairer,
cleaner world.
These national government ofﬁcials would never cede power to a
world government, although they would certainly recognize that, with
respect to some speciﬁc problems, only genuinely powerful supranational institutions could overcome the collective action problems inherent in formulating and implementing global solutions. In most
cases, however, they would seek to work together in a variety of ways,
recognizing that they could only do their jobs properly at the national
level by interacting—whether in cooperation and conﬂict—at the
global level. Their ordinary government jobs—regulating, judging, legislating—would thus come to include both domestic and international
activity. Over time, they would also come to recognize responsibilities
not only to their national constituents but to broader global constituencies. If granted a measure of sovereignty to participate in collective decision making with one another, they would also have to live up
to obligations to those broader constituencies.
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In short, they would create a world order. It would encompass many
of the elements of the present international system and build on the
trends I have described, but would overlay and surround them with
government networks of all kinds. It would be a world order created by,
and composed of, disaggregated state institutions, allowing nationstates to evolve in ways that keep up with changes in the private sector
and that expand state power. It would be an effective world order, in
the sense of being able to translate paper principles into individual and
organizational action. To be truly effective, however, it would also
have to be a just world order, as inclusive, respectful, tolerant, and
equal as possible.
It would be a world order in which human hope and despair, crime
and charity, ideas and ideals are transmitted around the globe through
networks of people and organizations. So, too, would it be in the power
of governments to represent and regulate their people. Harnessing that
capacity, and strengthening it, is the best hope for a new world order.
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